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HE suit was founded upon an agreement entered into Monies were 
between the Plaintiffs, M^Galmont <Sc Co,, and the firm pilmtiffa to 
oiMackay Brothers, by the following letters:— ^'a^mCt 

that they should 
be reimbursed by the proceeds of a ship then about to be launched in New Brvmswick, and of 
her cargo, which were to be consigned by M. M. to the Plaintiffs for sale, and a bill of lading of 
the cargo, and a power of attorney from the registered owner, enabling the Plaintiffs to sell the 
ship, were transmitted by M. M. to the Plaintiff's. M. M, afterwards transferred the ship and 
cargo to the firm of C & O, The ship was thereupon registered in the names of C. & Q. Cdt 
O. sold the ship and cargo to the firm of i2. & P., and the ship was then registered in the name 
of P. A new master was appointed, and a new bill of lading signed, and the ship and cargo were 
consigned by R. ds P, (with a power of attorney from P. to sell the ship) to R. A O., in which 
firm all the members of the firm of R. di P. were partners, except P. The Plaintifib filed their 
bill against O, ds O., R. Js P., and R. dc O.y and the assignees of M. Jtf., to establish a lien 
on the proceeds of the ship, and on the cargo, under their agreement with M. M. The Defend* 
ant R., one of the partners in the firms of Jx. ds P. and R. ds O.j was alone within the jurisdiction 
and served with the subpcena: — Hdd, that, in the absence of P., who appeared to be the regis- 
tered owner of the ship, the Court could not make any decree establishing the Plaintifib' lien on the 
proceeds of the sale of the ship. 

That, although it appeared by the result of an inquiry directed before the Master, that the ship 
had been sold by R. d: O., pending the suit, under the power of attorney from P., and that the 
proceeds had been accounted for by R, ds O. to R. d; P., no fiiuud being proved in the transactions 
under which those firms had acquired the ship and the proceeds, the Plaintiffs were not entitled 
to any relief in respect of the proceeds of the sale, in the suit in which R. only appeared. 

That the claim of the Plaintiffs in equity to the proceeds of the ship, would not be assisted by 
proof of notice by P. of the transactions between the Plaintiffs and M. M. 

There is nothing in the policy of the Ship Registry Acts to prevent a third party not having any 
registered share in a ship from acquiring from the owner an interest in the proceeds of the sale of 
the ship in the hands of a purchaser, when the ship shall have been sold, the Court not being re- 
quired to recognise any interest in such third person in the ship itself, — Semble. 

But whether, under a contract by which a party has an interest in the proceeds of the sale of 
fhip, such party can compel the owner to sell the ship, or obtain a decree for the sale, — Quaere, 

TOL. VIIL B H. W. 
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"Liverpool, February 1, 1841. 
" Messrs. Mackay Brothers, 

" Dear Sirs, — In reference to the conversation lately 
had with Mr. Hugh Mackay, and in compliance with his 
request, we are now willing to accept the agency of your 
house at St Johns, N.B., on the following basis : namely, 
that you shall gradually wind up your establishment 
here, and remove to Glasgow, completing the same, if 
required, within six months from this date. That all 
business coming in to you after this date, as well as all 
shipments of supplies required by your St Johns firm, 
shall be transferred to us as your agents. That your 
establishment at Glasgow shall be considered as a branch 
of the St John's house, and confined in its operations 
to the agency of the same, with the exception of any 
commission business you may have acquired since you 
have been established here, and which you may wish to 
retain; it being, however, hereby understood that you 
will not enter into any speculations whatever, without 
our concurrence. That we will grant you an open 
credit for 10,000?. sterling, of which only5000Z. to beat 
present available: the remainder, on deposit with us 
of a valid legal andfirst mortgage of propertyat/S^./oA/i'^, 
consisting of two mills and the appurtenants thereof, 
situate at Indian Town, and stated by you to be worth 
upwards of 15,000?., which valuation is to be fully 
established to our satisfaction. This mortgage to con- 
tain full powers of sale, and to be considered as security, 
not only for the amount of the aforesaid credit, but for 
any further balance of general account, let the said ba- 
lance arise from any or whatever transactions our con- 
nection with you as agents may lead us into; and the 
said mortgage to be an available security, at any period 
of the accounts. That commission on the account shall 
be charged as agreed upon. That we are not to be un- 
der a heavier cash advance, at any period, than 5000?.; 
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and, with a view to make this the easier, we will con- 
sider you entitled to credit in your general account, for 
probable net proceeds of all consignments not realised, 
and for bills of lading in hand of all forthcoming pro- 
perty. That we shall have the full and absolute con- 
trol, by sale or otherwise, of all consignments on your 
account, whenever we may think proper, for our reim- 
bursement, without reference to market rates. That 
insurance against fire risks shall be effected at your cost 
on the mortgage property, &c. If you approve the same, 
please hand us a letter to that effect. We remain, &c., 

" M^Calmont & Co." 



1849. 



M'Calkont 

V. 

Bahkik. 



Statement. 



^^ Liverpool, February 16, 1841. 
" Messrs. M^Ccdmont & Go, 

" Dear Sirs, — ^We have now before us your favour of 1st 
instant, relative to our retiring from business in Liver 
pool, and going to Glasgow, or some other part of the 
United Kingdom, to establish ourselves there, and your 
accepting the agency thereof here, and of our St. John* 8 
house. We agree to the contents of your letter as above, 
but have to remark, that we understand that you do 
not wish to preclude us from doing any commission bu- 
siness not requiring capital, such as sales of consign- 
ments without advances, forwarding of goods, chartering 
of vessels, &c.; and, from the conversation had with you, 
we shall not expect you to be rigid, if any excess is in- 
curred in consequence of your undertaking to ship those 
supplies, &c., which we were not anxipus for you to do 
at present. We have no doubt all will go on smoothly 
and satisfactorily to all parties. We are, &c., 

" Mackay Brothers.'" 



The account was accordingly opened, and consign- 
ments and remittances were received hj M^Gahnont & 
Co. from, and advances made by them to, Mackay Bro- 

b2 
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M'Calmont 

V. 

Rankin. 



Statement, 
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thers. The mortgage referred to in the first letter was 
effected by a deed of the 17th of April, 1841. 

By a letter of the 30th of June, 1841, Mackay Bro- 
thers^ remitting various bills to MVcdmont S Co., which 
they requested might be placed to their credit, added: 
"The barque Miracle will be launched in ten days. 
She will carry to your port 100 tons 15 in. birch; about 
6 to 750 tons 20 in. white pine, average about 100 feet 
to the stick; the balance will be third and fourth qua- 
lity deals/' 



The advances by M'Calmont & Co. to Mackay Bro- 
thers^ at the time this letter was received, amounted to 
14,467Z.; and on the 8th of July, 1841, after the letter 
had been received, M^Cahnont & Go, accepted a further 
draft of Mackay Brothers for 1500Z. By a letter of 
the 31st of July, 1841, Mackay Brothers forwarded to 
M'Galmont & Co, several other bills of exchange for 
their account, and " also a power of attorney to sell the 
ship Miracle." By a letter of the same date, Mackay 
Brothers wrote to M'Calmont & Co. as follows: — "We 
now hand you invoice, bill lading, and specification of 
the cargo per barque Miracle, to your address, amount, 
as per invoice, 761 6t 7^. Sd. sterling, which we hope will 
arrive to a good market, referring you to Mackay Bro- 
thers as to insurance. We are, &c.'' 



The invoice was described as " Invoice of cargo ship- 
ped on board the barque Miracle, Benson, master, for 
Liverpool, and consigned to M^Cahnont & Co. for sale." 
After specifying the particulars of the cargo of timber, 
and the prices, the freight of the ship to Liverpool was 
stated at lOOOi, and the ship Miracle, 567 tons, at 
Ql. 10s. per ton,' — 5386Z. 10^.; making, with the cargo, 
the sum of 7616t 75. 3d 
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Shortly before these letters were written from New 
Brunswick, the firm* of Machay Brothers became em- 
barrassed by circumstances occurring in England, The 
Liverpool branch of their firm, by a letter to the New 
Brunswick branch, dated the 19th of July, 1841, after 
saying, " In consequence of Duncan's failure, M^Calr 
monts will not accept our bills for the sums you sent,"' 
added the following direction for their future remit- 
tances: — "Send your remittances in future to us, and 
not to M^CahnontSy and call the other ships the Bir^ 
mingham and the Staffordshire, as at first intended. 
Draw no more bills, but go to work and complete your 
ships and cargoes in hand, and pay nothing but for this 
purpose. Put your goods in prime order, of all kinds, 
and sell for prime paper till all is closed. Get the 
ships away first, if you can."' 



1849, 

M'Calmost 

V. 

Rankin. 



StatemenL 



On the 28th of July, 1841, the Miracle had been 
registered at the port of St John's in the name of James 
Machay as the sole owner, Thomas Benson being de- 
scribed as the master. On the 5th of August the re- 
gistry was made in the names of ThoTnas P. Crane and 
John M'Orath, as the owners, and a certificate of Bri- 
tish registry granted, on a cancellation of the certifi- 
cate of the former registry. In this certificate Thomas 
P. Crane was described as master. On the 19 th of Au- 
gust, 1841, Crane & M^Oraih executed a bill of sale 
of the Miracle, Henry Bacon, master, to John PoUok, 
and a new certificate was granted, on a like cancellation 
of the preceding certificate. 



JohnPoUok was a member of the firm of Po6er^iJaw- 
kin ib Co.; and other members of that firm, including 
Robert Rankin, but not including John PoUok, formed 
a partnership in Liverpool, under the firm of Rankin^ 
CHlmour, & Co. 
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John Pollok took a bill of sale of the Miracle, 
dated the 19 th of August, 1841, from Crane <fe M'Grath, 
in which the consideration for the ship was stat- 
ed at 4000Z. jRobert Rankin Jk Co, also purchased the 
cargo of the Miracle, and took a bill of parcels for 
both ship and cargo, in which the purchase-money of ti>e 
ship was stated as 4000Z., " as per bill of sale, paid for 
by note at six months,'" and of the cargo as 1200/., " by 
sum charged RohertRankin & Co,, in account with Crane 
Jk MVrath!' 



Robert Rankin & Co, consigned the Miracle and her 
cargo to Rankin, Oilmour, & Co, at Liverpool, and trans- 
mitted to the latter house the bill of lading of the cargo, 
signed by Bacon, the master, who had been substituted 
for Benson, by whom the bill of lading previously trans- 
mitted to M'Cahnont <k Co, had been signed. Robert 
Rankin & (7o.also transmitted to Rankin, Oilmour, & Co. 
a power of attorney from John PoUok, dated the 21st 
of August, 1841, enabling them to sell the ship. The Mi- 
racle sailed from St, Johns about the same time, and ar- 
rived at Liverpool on the 29th of September. M^Cal-. 
mont Jk Co. asserted their claim, and demanded posses- 
sion of the Miracle and her cargo, immediately on the 
arrival of the ship. Benson, the master, and Rankin, 
(?i7moiir, <fr(7o., repudiated all knowledge oiM^Calmont & 
Go's claim, and the bill was thereupon filed by M'Cal- 
mont Jk Co, against Robert Rankin, (who was the only 
member of the firms of Robert Rankin & Co, and Rankin, 
Oilmour, <Sk Co., within the jurisdiction,) praying process 
against the other members of those firms, and Crane 
& M^Orath, when they should come within the jurisdic- 
tion, and also against Bacon, the master, and the as- 
signees o{ Mackay Brothers, who had become bankrupt. 



The bill charged, that the bill of lading, specification. 
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invoice, and power of attorney, constituted an agreement 
between the Plaintiffs and Mackay Brothers, that the 
ship should be sold by the Plaintiffs, and that the pro- 
ceeds should be received and carried to the credit of the 
account; and that the transfer to Crane <fe *M^Orath 
was fraudulent and colourable, and made without any 
good or sufficient consideration, in order to defraud the 
Plaintiffs. 



1849. 



M'Calmont 

V. 

Bankiv. 
Statement, 



The bill prayed, that the transfers of the Miracle, 
and the sales of the cargo subsequently to the letters of 
the 31st of July, 1841, might be declared to be fraudu- 
lent, and to have been made for the purpose of defraud- 
ing the Plaintiffs, and that all other declarations might 
be made as should be just; that John PoUok, and the 
partners of Robert Rankin & Co. and Rankin, Oilmour, 
& Co., and the master, might be ordered to deliver up 
possession of the Miracle, her cargo, certificate, and pa- 
pers to the Plaintiffs; and that such of the Defendants 
as might be proper and necessary parties might be de- 
creed to execute a bill of sale or other sufficient writing 
for transferring the ship to the Plaintiffs, or as they 
might direct; and that the cargo might be sold, and the 
Plaintiffs declared to have a lien on the proceeds, for the 
balance which might be found due to them on the said 
account; or if the ship and cargo, or either of them, had 
been sold by the Defendants, or any of them, that they 
might be decreed to account for the proceeds arising 
from such sale ; and that the Plaintiffs might be declared 
to have a lien on such proceeds, for the said balance ; but 
if the Court should be of opinion, that, by means of the 
said transfers and sales, the Plaintiffs had lost their 
claims, rights, and interests, upon the ship and cargo or 
any part thereof, then that the Plaintiffs might be de- 
clared to have a lien on the said nominal or ostensible 
considerations, or on some or one of them, for the said 
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M'Calmont 

V. 
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Statement. 



balance; and that, notwithstanding such nominal or os- 
tensible consideration might have been paid, that the 
Defendants Orane <& M^Orath and John Pollok, and 
such of the other Defendants as might be liable for the 
same, might be decreed to make good to the Plaintiffs 
such lien as they might be declared entitled to. The 
bill also prayed, that the mortgaged property at St Johns 
might be sold under the decree ; and that an account 
might be taken of the dealings and transactions between 
the Plaintiffs and Mackay Brothers; and that the Plain- 
tiffs might be allowed to prove for the balance due to 
them under the fiat. 



The bill also prayed an injunction to restrain Bacon 
the master from parting with the ship, papers, and car- 
go, and to restrain John PoUok and the other Defend- 
ants from taking possession of the ship, papers, or car- 
go, from selling or otherwise disposing of the same, and 
for a receiver of the ship and cargo. 

Robert Rankin by his answer denied all knowledge of 
the imputed fraud in the transfer of the ship or cargo by 
Mackay Brothers to Crane & M^Grath^ and stated it to 
be his belief that Crane & M^Orath had no notice of 
any of the dealings between Mackay Brothers and the 
Plaintiffs; and that Crane & M^Orath had accepted 
the bills of Mackay Brothers for a large amount. The 
Defendant expressed the intention of his firm to sell 
the Miracle as soon as they could find a purchaser; 
and he stated, that it was understood between Robert 
Rankin & Co, and Crane <b M'Orath, that, if the ship and 
cargo realised more than the 5200?., and the expenses, 
Crane & M^Orath should have credit for the surplus. 

It is not necessary to state the evidence in the cause, 
further than to advert to the conclusion of the Court 
upon its effect, as expressed in the judgment. 
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The SoKdtor-Oeneral and Mr. Cairns, for the Plain- 
tiffs. 

The letters of February, 1841, and the acts done in 
pursuance of the agreement contained in those letters, in- 
cluding especially the transmission by Mackay Brothers 
to the Plaintiffs of the power of attorney to sell the Miror 
de, and the bill of lading of the cargo, and the advance 
made to them after such transmission, constitute an 
agreement that the proceeds of the Miracle and her 
cargo should be received by the Plaintiffs, and carried 
to the credit of their account with Ma^ckay Brothers, 
The power of attorney and the assignment were irre- 
vocable: Haille v. Smith (a), Anderson v. Clark (6), 
Bryans] v. Nix (c), Oaussen v. Morton (d); Abbott on 
Shipping, p. 333, 7th edit. The Ship Registry Act does 
not affect the claim of the Plaintiffs. The cases on 
these statutes have been decided, for the most part, 
whilst the stat. 34 Geo. 3, c. 68, was in force. The sta- 
tute which was in existence in 1841, 3 & 4Will. 4, c. 65, 
ss. 31, 34, is materially different in its provisions. None 
of the cases, however, decide that a party may not ac- 
quire an interest in the proceeds of a ship, not seeking 
to establish a right to the ship in specie: Mestaer v. 
OiUespie (e), Davenport v. Whitmore (/), Sharp v. Tay- 
lor (g), Malcolm v. Scott Qi). The Ship Registry Acts, 
being founded on public policy, were analogous to 
the law affecting aliens; and it had been determin- 
ed that an alien, though he could not hold land, 
might yet be interested in the purchase-money: Du 
Hourmelin v. Sheldon (t). The certificate of registry 



1849. 



M'Oalxoht 

V. 

Baitkih. 



ArgwMnL 



{a) 1 B. & P. 663. 
(*) 2 Bing. 20. 
(c) 4 M. & W. 776. 
{d) 10 B. & C. 731, 
(<?) 11 Ves. 621. 



(J) 2 My. & Cr. 177. 
(J) 2 Ph. 801. 
(A) 3 Haxe, 39. 
(i) IBeav. 79; S. C, 4 My. 
t Cr. 625. 
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V. 
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Argvmmt, 



might be the subject of an action of trover by the Plain- 
tiffs against the parties withholding it: Mestaer v. At- 
kins (a). The Plaintiffs were therefore entitled to re- 
lief, as well in respect of the ship and freight as of the 
cargo. 



Mr. Wood and Mr. Tillotson, for the Defendant Robert 
Rankin, contended, first, that the Plaintiffs had not 
proved that any advance had been made on the faith of 
the consignment of the ship and cargo; secondly, that 
Robert Rankin <fe Co. were, by one of their partners, the 
registered owners of the ship, and purchasers of the car- 
go, without notice of any lien of the Plaintiffs; thirdly, 
that, supposing the Plaintiffs had any foundation for 
their claim to the cargo, their title was at law, and not 
in equity; and, lastly, that the bill, imputing fraud to 
the Defendants, as a ground for equitable relief, such 
charge, not being established, had substantially failed, 
and ought to be dismissed. They cited, on the alleged 
title to the proceeds of the ship, Battersby v. Smyth (6); 
and to the cargo, Mitchel v. Ede (c); on the effect of 
the charge of fraud, Olascott v. Lang (d), and other 
cases. 



Hay 23rd. 
Judgment, 



Vicb-Chancellor : — 

This case was argued before me in February last. I 
greatly lament the loss of time which has occurred be- 
tween the argument and the judgment — a loss from 
which I certainly would have saved the parties had I 
been aware of a defect in the present state of the pro- 
ceedings, to which my attention was not directed in ar- 



(a) 5 Taunt. 381. 
(h) 3 Madd. 110. 



(c) 11 A.. &E. 888. 

(d) 2 Ph. 310. 
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gument, and, unhappily, was not attracted until I read 
the papers in private. I cannot understand how the 
Court can make a decree in the absence of John PoUok, 
of St, John's, in New Brunswick. A similar observation 
applies, and scarcely with less force, to all parties having 
or claiming an interest in the proceeds of the sale of the 
ship Miracle or her cargo; and if a decree could be made 
in the absence of those parties, or any of them, upon 
proof that they were out of the jurisdiction, no proof 
upon which (in strictness) I can act, has been given. 
With respect to this last point, I apprehend it is well 
settled, that the admission of one party in a cause that 
another party named as Defendant, but not served with 
subpoena, is out of the jurisdiction of the Court, is not 
sufficient. The evidence of a witness to the same 
effect is, indeed, of little value in the absence of the 
party, for no issue is joined between the Plaintiff and 
the party to be affected by the evidence; but I 
have always understood that there is a distinction be- 
tween a mere admission and a case of evidence of ab- 
sence. 

Supposing, however, the evidence to be sufficient, or 
the defect to be removed by inquiry, the difficulty itself 
remains, which may, perhaps, in this case, be removed 
at the expense of a few weeks' delay. 



1849. 
M'Oalmokt 

V. 

Rankht. 
JvdgTMKt. 



The Plaintiffs are a mercantile and agency house at 
Liverpool, and they claim a Uen upon the cargo of the 
barque Miracle, brought to this country on her first 
voyage from 8t John's, where she was built, and also 
on the barque herself, with her tackle, apparel, and 
papers, for securing a balance claimed to be due to the 
Plaintiffs from the two houses of Mackay Brothers & 
CO'9 of Liverpool, and H., J., <fe D. Mackay, of St John's. 
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Hugh Mdckay is a partner in both these houses, and 
the claim of the Plaintiffs is founded upon an agree- 
ment come to in the year 1841, between the Plaintiffs 
on the one side, and Hugh Mackay, on behalf of the 
two firms in which he was a partner, on the other. 
The competency of Hugh Mackay so to act on behalf of 
the two firms is not in dispute. The question is, whe- 
ther the agreement, and the acts of the parties under 
it, entitle the Plaintiffs to the lien they claim. 



The two firms of Mackay Brothers <k Co-, and ^., J"., 
& D, Mackay, have become bankrupt Their assignees 
are Defendants in the cause, but stand neuter in the 
contest between the Plaintiffs and parties whom I will 
call the RankinSy who claim to be entitled to the Miracle 
and her cargo, adversely to the Plaintiffs. 



The only matters which I need notice, in order to 
explain the defect in the proceedings, are these, and it 
will only be necessary to mention them very generally : — 
Under the agreement come to between the Plaintiffs 
and Hugh Ma^ckay, in February, 1841, such acts have 
been done as have raised a case of account between the 
Plaintiffs and the two firms for whom Hugh Mackay 
acted. In June and July, 1841, (I assume this for the 
purposes of the argument,) a considerable balance was 
due from the Mackays to the Plaintiffs. On the 30th 
of June, 1841, H.y J"., & D. Mackay, by a letter of that 
date, addressed to the Plaintiffs, announced that the 
barque Miracle would be launched in about ten days at 
St John's, and would carry a cargo of timber to the 
port of Liverpool The Miracle was launched shortly 
after the last-mentioned date, and a cargo of timber 
put on board; and in that state of things, at the end of 
July, H., J"., <fe D, Mackay, before the Miracle sailed from 
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St John's, sent forward to the Plaintiffs a bill of lading 
of the cargo, signed by the then master, Thomas Benson; 
also a power of attorney to sell the Miracle, and a third 
document, being a specification of the cargo on board. 
These documents were received by the Plaintiffs in due 
course; and it is under these documents, in conjunction 
with the agreement come to between them and Hugh 
Mackay, in February, 1841, that they now claim a lien 
on the Miracle and her cargo, as a security for the ba- 
lance due to them. 



1849. 

M'Calmoitt 

V, 

Raitkik. 
JvdfftnmL 



It appears, however, that, on the 19th of July, 1841, 
Mackay Brothers, of Liverpool, had written to H,, J., Jk 
D. Mackay, of St Johns, announcing that an English 
house of Duncan Brothers & Go,, had stopped payment, 
an occurrence which (as I understand it) threatened 
the credit, as it afterwards led to the bankruptcy of 
the Mackays. This letter was received by H., J,, & 
D, Maxikay after they had dispatched the bill of lad- 
ing, power of attorney, and specification above men- 
tioned, but before the Miracle had sailed. The conse- 
quence of the information contained in the letter of the 
19th of July, 1841, was, that H., J., & D. Mackay took 
upon themselves to alter the destination of the Miracle 
and her cargo. The Miracle and her cargo were sold 
to the nominal Defendants, Crane & M^Orath, and on 
the 5th of August, 1841, the Miracle was registered 
in the names of Crane & M^Orath, as owners. On the 
19th of August, ] 841 , Crane & M^Orath sold the ship 
and cargo to John PoUok, of St. John's, and executed a 
bill of sale of the Miracle to him. Thomas Benson was 
discharged from being master of the Miracle, and Henry 
Bacon appointed in his stead; and on the 20th of Au- 
gust, 1 841, John PoUok was registered at St John's as 
sole owner of the Miracle. 
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On the 21st of August, 1841, John Polhk executed 
to the DefendantiZofter^ Rankin a power of attorney to 
sell the Miracle. 

The Defendants, of the names of Rankin, Pollok, 
and Oihnour, (whom I call the Rankins,) claim an in- 
terest in the cargo of the Miracle, as purchasers from 
Crane <k M'Orath through John Pollok, and also in 
the proceeds of the sale of the Miracle, and the Miracle 
and cargo have since come to their hands; and, as I 
understand the case, the interest of the Defendant 
Robert Rankin is identical with that of the last-named 
parties, but John Pollok, of St John's, is not a par- 
ty to the suit; he is named, indeed, but he is not 
served with the subpoena, and is said to be out of the 
jurisdiction. The other parties, (the Rankins), and 
Crane <b M^Orath, are, upon this record, in the same 
situation. 



Now, the first thing I have to determine is, whether 
the Plaintiffs have the lien which they claim against 
the Miracle and her cargo, or either of them. Regular- 
ly, I cannot do this, except in the presence of all parties 
claiming an interest in either the Miracle or her cargo. 
I cannot, in the absence of such parties, determine that 
the Miracle and her cargo, or either, is liable to the 
Plaintiffs' claim, nor the amount, if any, for which either 
is liable. I might, perhaps, consider all, except John 
PoUok, of 8t! John's, as sufficiently represented by the De- 
fendant Robert Rankin, for the mere purpose of taking 
an account; but it is impossible, as I view it, to dis- 
pense with the presence of John Pollok, of St, John's, or 
other parties who say the ship, or the proceeds of sale, 
or the cargo, belong to them. The case of Browne v. 
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1849. 



M'Calmomt 

V. 

Earkist. 



Blount (a), and the late case before me, oiKirwan y.Dor 
nid (5), apply to this case. 

It is obvious, however, that the difficulty may be got 
over without much delay, if those parties who have not judgment, 
been served with subpoenas will instruct counsel to ap- 
pear for them at the hearing, and if the Plaintiffs will 
consent that they should so appear. 

With respect to Crane & M'Orath, if they have or 
claim any interest in the Miracle or her cargo, depend- 
ing upon the alleged invalidity of the sale of those 
properties by the Mackaya to Crane <fe M^Orath, and 
afterwards by Crane & M^Orath to their vendees, they, 
Crane & M'Orath, will be necessary parties to the 
suit. If they claim no such interest, and have been 
made parties to the suit in respect of the Plaintiffs' 
claim against them for or in respect of the interest 
which the parties whom I have called the Rankins 
may have in Crane <fe M^Orath being parties, — in 
either of these cases, the waiver of the proper parties 
may remove the difficulty arising out of the present 
state of the proceedings. 

One other point I will briefly notice, — a point taken The application 
by Mr. TTood, which, if valid, would dispense with the ne- ^^q^^^ 
cessity of going into the questions of account and lien, dimaiss a bill in 
— ^it was this: that the Plaintiff's right to relief is found- to relief is found- 
ed in the bill upon a case of imputed fraud. It was said, tion^of fra^ 
that, if the Plaintiffs were entitled to the relief they ^ ^uch fraud be 

•' not proved, de- 

ask, they were not entitled to it upon the ground of any pendB not upon 
fraud proved against the Defendants, and that, where gion in the bill 
such imputations failed, it was the practice of the Court « ^^cT'^^ut 
to dismiss the bill. As this ground of defence may pos- ^po"* *^e fac*» 

° "^ ^ whether the 

sibly be taken by parties not now before the Court, I chaigea upcn 

which the relief 
is sought are in their nature such as this Court regards as constitut'ng fraud. 



(a) 2 Russ. <fc My. 83. 



(b) 7 Hare, 347. 
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abstain from expressing a decisive opinion upon the ar- 
gument in this particular case, but I can do no harm by 
making a few remarks upon the abstract proposition. 
The rule referred to is, of course, admitted. The case to 
which the rule applies is that in which the Plaintiff 
states a case, which, if true, would shew that the Plain- 
tiff had been wronged by the Defendant, and that the 
wrong was effected by some deceit practised by the De- 
fendant upon the Plaintiff, as, by suggesting that which 
was false, or suppressing that which was true, being un- 
der an obligation to disclose it. I put this case for ex- 
ample ; but if the case made by the bill is not of that 
character, the case will not be within the rule referred 
to, only because the Plaintiff may use the word "fraud" 
in describing the wrong of which he complains. If a 
Plaintiff should improperly state a case of fraud as a 
grounu for relief, and fail to prove it, I cannot think the 
Court would refuse the Defendant the benefit of the 
rule, only because the Plaintiff had omitted to describe 
by that name the conduct he imputed to the Defendant ; 
and, by like reasoning, in the converse case, although here 
the word "fraud'" is very unsparingly used, the acts by 
which the Plaintiffs allege that they have suffered took 
place wholly behind their backs, and not by any deceit 
practised upon them. Whatever in such a case it may 
be proper to do in the matter of costs, it is not, I think, 
a case for dismissing the bill, if the pleadings and evi- 
dence are such as to entitle the Plaintiffs to relief upon 
any ground other than fraud. 



Ordered to stand over, with liberty to add parties. 



Application was made on behalf of the Plaintiffs for 
a reference to the Master, to inquire whether the ship 
had been sold, and whether the purchase-money had not 
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come to the hands of the Defendant Rankin and his i849. 
partners. 



The Solicitor-Oeneral and Mr. Cairns, in support of 
the application, cited Sharp v. Taylor (a), in which Lord 
CoUenha/m had directed an inquiry of that nature; and 
on the question of the decree which might be made if 
the Master should find that the proceeds of the ship had 
been received by the Defendant and his partners, Dar- 
went V. Waiton (6), and Cowslad v. Cely (c). 

Mr. Wood and Mr. TiUotson, for the Defendant Robert 
Rankin, opposed the inquiry, as one which, in the state 
of the record as to parties, could not, in any view of the 
case, entitle the Plaintiffs to a decree. 



IC'Calmokt 

V, 



JudgvMKL 



,■ r 



Vice-Chancellor : — 

The Plaintiff claims a lien on a ship, and the sole re- 
gistered owner of that ship, John Pollok, is out of the 
jurisdiction of the Court. Supposing the ship to have 
been sold, then the Plaintiff claims a lien on the pro- 
ceeds of the sale of the ship. Supposing the ship to be 
unsold, which the bill represents was the case at the 
time the bill was filed, it appeared to me that I could 
not proceed in the absence oiJohn Pollok; and after 
consideration I am satisfied that is the inevitable con- 
clusion to which I must come. Assuming that the 
Plaintiffs were creditors on Rankin's firm, and also 
that they would be entitled to have the ship sold, it ap- 
peared to me, that, even if I ascertain their right to the 
debt, and to have the ship sold, I could not go on to en- 
force the decree in the absence of John PoUok, It has 



Jtme 6th. 



(a) 2 Ph. 801. (b) 2 Atk. 510. 
VOL. VIII. C 



(c) Pre. in Ch. 83. 
H. W. 
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been suggested that I might, at all events, direct an in- 
quiry as to what has become of the ship, so that, if it 
appeared that the ship had been sold, and the proceeds 
of the sale had come into the hands of Rankin's 
firm, I might proceed to apply those assets to pay the 
Plaintiffs^ debt, in the absence of John PoUok, Rankin 
being a partner in the firm of which the Plaintiffs 
claim to be creditors. I do not now mean to give any 
opinion adverse to that view of the case. I might, per- 
haps, so deal with the case if I had the parties here. 
The bill does not state that the ship has been sold, but 
suggests that, if it has been sold, the proceeds ought to 
be brought into Court. What I am now asked to do is 
to direct an inquiry, which, if answered one way, might 
enable the Court to proceed, but, if answered the other 
way, would leave the case in precisely the difficulty it 
stood at the hearing. Now, I have invariably acted on 
the rule, not to direct an inquiry of a speculative kind, 
merely for the purpose of avoiding a difficulty which 
could only be avoided in one way of answering the 
question. Unless, therefore, the Plaintiffs know the 
ship has been sold, and will waive all interest in the 
ship if it is unsold, so as to avoid every difficulty, it 
appears to me I cannot alter the order. The inquiry 
must be without prejudice. 



My opinion certainly was, that the party who origin- 
ally wrote to the Plaintiffs and told them the ship was 
coming, and would be answerable for this debt, had in 
truth pledged the ship to pay the Plaintiffs' debt un- 
less the Registry Act made a difficulty. Supposing that 
to be the case, — ^then, if Crane & M^Orath bought the 
ship with notice, they were in the position of persons 
who had purchased property the proceeds of which 
they ought to have paid to the Plaintiffs; but a doubt 
occurred to me, whether their equity to the proceeds 
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would go beyond Crane <fe M^Oraih, They would be 
responsible if, after notice of the Plaintiffs' claim, they 
paid over the purchase-money to any other person. 
But if, after this, Crane & M^Orath sold the ship to 
another party, it does not follow that that party would 
be in the same position. 



1849. 



H'Galxoht 

V, 

BAiruir. 



JudgiMmL 



It was referred to the Master, to inquire whether or 
not the ship had been sold, and, if so, by whom and 
when and for what sum of money; and whether the 
proceeds of such sale, or any and what part thereof, had 
been received by or applied on account of or for the 
firm of Robert Rankin & Co,, and the firm of Rankin, 
Oihnour, & Co,, or either of such firms, with liberty to 
state special circumstances. 

The Master found, by the admission of all parties, 
that the Miracle was sold on the 28th of February, 1843, 
by the firm of Rankin, Oilmour, <fe Co., under the power 
of attorney from John Pollok, for the sum of 3000t; 
and that the said sum, being the proceeds of the sale, 
was received by Rankin, Oilmour, & Co,, on account of, 
and the said sum (less 120Z. charged for commission) 
was, by Rankin, Oilmour, & Co,, accounted for to Robert 
Rankin tk Co. 



Order. 



August 9th» 
Report. 



The cause was again argued by the Solicitor-Oeneral Arffimmt. 
and Mr. Cairns, for the Plaintiffs, and Mr. Wood and Mr. 
TiUotson, for the Defendant Robert Rankin. 



Vice- Chancellor : — 

If the owner of a ship, being indebted to another per- 
son, gives him a power of attorney to sell the ship, and 

o2 



1850. 
Jan. 2lse» 



Judgment. 
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apply the proceeds in payment of his debt, and the sale 
takes place, I do not see any objection in principle, aris- 
ing out of the Registry Acts, to the creditor having a 
right to say that he wiU have the proceeds in the hands 
of the purchaser so applied. K the owner of a ship 
agree with his creditor that if he (the owner) shall sell 
the ship within a year, or, while the debt is unpaid, 
he will give the creditor notice of the sale, and he 
shall have a right to receive and apply the proceeds, 
and the owner does voluntarily sell within the time, I 
do not see that any objection arises under the Registry 
Acts why that transaction should not be taken to give 
the creditor a lien upon the proceeds of the ship in the 
hands of the purchaser. But what I wished to see was, 
whether any authority could be produced to shew, that, 
if the sale does not take place, and the ship cannot actu- 
ally be converted without the help of the Court, this 
Court has a right to say, as against the owner, that it 
will compel him to sell, or in any way to give the credi- 
tor an interest in the body of the ship itself, so as to en- 
title him to a decree of the Court for enforjcing the sale. 
That is the point on which my difficulty arises. Sup- 
posing that, in either of the cases I have put, the trans- 
action would be good, in that case, as Crane & M^Oraih 
were the purchasers of the ship, the money was in their 
hands, and there might be a right against them to say, 
that, by the act of the owner of the ship, a contract has 
been made which now gives the creditor a right to fas- 
ten on those proceeds, and get his debt paid. I do not 
give an opinion whether the law is so or not. I do not 
at present say, there would necessarily be any objection 
to that species of claim, — the Court not having been 
called upon to decree a sale, — ^the sale having taken 
place in fact by the voluntary act of the debtor. If a 
lien could be established on the proceeds, then, as 
against Crane <k M^Orath, the Plaintiffs might have a 
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right to say, that, if they, having notice of the Plain- 
tiffs' rights, have parted with the proceeds, either 
to the owner of the ship or to any one else, the 
Plaintiffs' claim being unpaid, Crane <k M^Orath might 
be liable to them. But I do not myself see how that 
equity, as against what we call the proceeds, can 
be acquired as against a purchaser from Crane & 
M^Graih, even supposing there had been notice of the 
liability of Crane <fc M^Orath, They (Crane & M^Orath) 
are absent, and cannot be touched by the decree. Sup- 
posing I shall be of opinion, that, although the Plaintiffs 
might have had a claim on the proceeds in the hands of 
Crane <k M'Orath, they have none against Pollok, I can 
make no decree. If the Plaintiffs could strike out the 
names of Crane <b M^Qrath, on the ground that this was 
all a colourable transaction, and that Pollok was the 
person who really purchased from the Mackays, it might 
be possible to raise the question. 



1860. 



M'Oalmovt 

V. 

Bankik. 



Jvdgment, 



ViCB-CnANCBLLOE : — 

Without saying whether I am right or not in the ob- 
servations I made at the conclusion of the argument, on 
the cases in which a lien might be acquired and enforc- 
ed on the proceeds of the sale of a ship, I will, for the 
present, assume that I am right. The consequence wiU 
be, that, after the registry of the Miracle in the names 
of Cra/ne <k M^Grath, the Plaintiffs might have claimed 
a lien upon such parts, if any, of the purchase-money 
remaining in the hands of Crane <fc M^Orath, as would 
have been payable by them to the Mackays. It would 
be so in principle, whatever the claim of Crane <bM^Orath 
might in fact have been. But this will not be suflScient 
for the Plaintiffs' purpose. Crane S M^Orath are not 
before the Court, and the Plaintiffs have to establish 



Jan. 20th. 
Judgment, 
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VS». diattliefiaii,wliidL t^thehjpodiesuLtliey 

taSaieed wpan^ die purdiase-inoiicj in the hands of 
Crame Jk M'Graik, mi^it also be enforced against the 
pmrharr monry in the hands of Jokm PoOok, and 
thiDu^ him in the hands of the RamHtu, who are par- 
ties to this soit This faianch of the Haintifi' argument 
most be noticed in detail; and I begin bj assuming that 
the sale andtnmsfer of the Jftraofe bj Crame JkM*€hnaik 
to John. PoOoky was afofiayUf sale, and that Jbfai Pol- 
lok had no notice of the Plaintiffs* interest^ or daim of 
interest, in the proceeds of the sale of the Jftroofe. In 
this view of the case, it cannot, I think, be ccmtended 
with effect, that the Plaintiffs could haTe any lawful 
claim against JohnPoUok or the Ramkins, who are par- 
ties to the suit, in respect of the proceeds. 

The next supposition I shall make is, that the sale 
and transfer of the Mirade by Crane it M^Grath was a 
band fide sale, except that J(An PoUot had notice of the 
transactions between the Mackays and the Plaintiffs, 
and of the Plaintifl^' claim, founded upon those trans- 
actions, on the proceeds of the MiracU in the hands of 
Crame & M^GraJEk. In this case also, as in the last, it 
cannot, I think, be contended with effect, that the Plain- 
tiffs could have any lawful claim against Jakn PaUok 
or the Ranking, in respect of the proceeds. The distinc- 
tion between the two cases must depend entirely on the 
notice to PoUok, which, in my judgment, will not alter 
the case. In equity, notice affects the legal right, only 
where the legal right of one party has deprived another 
of some right he otherwise would have had; but that is 
not the case here. Crane & M'Graih, by the supposi- 
tion, acquired an absolute title to the Miracle by the 
registry in their names. The Plaintiffs' equity, if any, 
attached upon the purchase-money, and not upon the 
ship. John PoUok became the owner of the ship, but 
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he did not touch the purchase-money in the hands of 
Crane & M^Oratiu 

The argument, therefore, for the Plaintiffs must be, 
that the Plaintiffs' equity would extend to PoUoItfs pur- 
chase-money as well as to that of Crane <b M'OrcUhy for 
they can have no better grounds for touching the ship 
in his hands than in the hands of Crane <k M'Oraih; 
and it is impossible for the Plaintiffs, not having any 
eqxdty against the ship in the hands oiCra/ne & M^Orathy 
or of John PoUok, to have any equity against PoUok's 
purchase-money. In fact, PoUok, in taking the ship, has 
taken that in which the Plaintiffs had no interest. 
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The difficulty in the Plaintiffs' way of obtaining relief 
against PoUok, on either hypothesis, was, I suspect, felt, 
for the bill contains charges framed with great care and 
perspicuity, for the purpose of shewing that the pur- 
chase by Crams & M'Orath, and that by Pollok from 
them, was the result of a single scheme of fraud con- 
cocted by the Mackays, Crane & M^Orath, and Pollok^ 
to defraud the Plaintiffs. The effect of these charges, if 
established, would or might be to place PoUok in the 
situation in which, by the above hypothesis. Crane & 
M^QraJQh stand with respect to the purchase-money; and 
as the Miracle has since been sold by PoUok, and the 
purchase-monies are in the hands of the Rankins, who 
are parties to the cause, the Plaintiffs have claimed a 
right to attach these purchase-monies in the hands of 
the Rankins. 



The first thing to be considered is, whether the im- 
puted scheme of fraud is made out; and to this I think 
the answer must be in the negative. Crane & M'Orath 
and John PoUok are not parties to the suit. The Ran- 
kins, against whom the relief is sought, deny the impu- 
tation. According to the evidence, the proposal to sell 
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the Mirade to Crane & M^OraJOi originated with the 
Mackays. The Miracle was registered in the names of 
Crane & M'Orath, and they endeavoured to raise mo- 
ney firom Wiggins, and it was not until Wiggins had 
refused to advance money that an application was made 
to PoUok At all events, the onus of proving the im- 
puted firaud, lies on the Plaintiffs, and they have not 
proved it Notice to PoUok of the Plaintiffs' claim would 
not, as I have already observed, (if such notice were 
proved,) affect this question. The bill must, I think, 
fail, as regards the ship and her proceeds. 



Next, as to the cargo. At the time when the cargo 
arrived in this country, the Plaintiffs were creditors of 
the Ma^kays to an amount exceeding 14,0001; and un- 
der the agreement of the preceding month of February, 
it is impossible to deny that the Plaintiffs were entitled 
to have the cargo consigned to them. This is independ- 
ent of the question, whether advances to some amount 
were not made by the Plaintiffs upon the security of 
the specific cargo, which, according to the evidence be- 
fore me, must, I think, be taken to have been the case ; 
but the question at law will, I think, be the same, whe- 
ther the balance due to the Plaintiffs was in part made 
up of advances upon the cargo specifically, or was ad- 
vancedgenerally, under the agreement of February, 1841. 
The question is, whether the property in the cargo did 
not vest in the Plaintiffs under the bill of lading of the 
31st July, 1841, and the documents which accompanied 
it, so as to deprive the Mackays of the power to alter the 
destination of the cargo. This is purely a question of 
law; but it arises in a suit in which this Court has un- 
doubted jurisdiction. I am prepared to give my opinion 
on this part of the case; but if either party desires that 
the case should be decided at law rather than that I 
should decide it adversely against such party, I will put 
the case in train for legal adjudication. If this question 
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goes to law, the question upon the freight, as to which i850. 

I am not free from doubt, may be tried in the same pro- Bi^cALM^i 

ceedinfi^. „ ^• 

Bankih. 



An action was brought upon admissions, settled by the parties 
out of Court. 



JvdgTMftU, 



T 



1849. 

CURTIS V. FULBROOK ^^. ^^ & 

HE suit was for a sale of copyhold premises, of the Ageneraldeviae 
manor of Isleworth Syon, and for a distribution of the ^^ tertate?s° 
proceeds amons^t the parties entitled thereto under the ^^ f^^ P®^ 

* , o JT ^ g^jjj^ estate to 

will of the testator. The question was, whether the ex- -4. for life, and 

after the uece&se 

ecutors of the testator were necessary parties to the of-4., adeviae 
suit, or whether the bill ought not, as against them, to Joi^^^^^a 

be dismissed. * direction that, 

on the decease 

0. Davis, by his will, dated in 1835, gave and devis- holds' should be 
ed all his real estates and personal property to his wife Sthe^on^s 
for her life : and after her decease he gave and devised "|*^» ^^ ^^^ 

' ^ ° sale amongst 

the said copyhold premises to his nephew and niece, persons of cer- 

John Davis and Mary Protheron, share and share alike, who should be 

for their lives and the life of the survivor; and, imme- Sea&of jB^^ 

diately after their decease, he directed that the same "^® and share 

, . . alike : — Hdd 

premises should be sold by public auction, and he gave to create a pow- 

JT- xtJxT- • ••! 11 er of sale of the 

and bequeathed the monies arising by such sale among copyholds, by 
the children oi James Curtis hy Mary his wife, the chil- ™e^executors°of 
dren of William Cooper by Susannah his late wife, and ^^ testator. 
the children of Edward Baker and Mary his wife, share the p^^^r q™ 
and share alike, to such of them as should be living at ^^* the execu- 

° tors would not 

the decease of John Davis and Mary Protheron, The be necessary 
testator appointed his wife, J. Fulbrook, and J, Cook, mere ground^ 
the executrix and executors of his wiU. *^* *^f, ',«Py- 

Doid estate is 
by statute made 
assets to be administered in equity for the payment of debts, — Senihle, 
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CUBIIS 

V. 

FULBKOOK. 



SUUemcfU, 



The testator's widow survived «/oAw Davis, one of the 
devisees of the copyhold, and died in 1845. Mary 
Protheron died in 1846. 

The bill, which was filed in 1848 by some of the chil- 
dren entitled in remainder (others being Defendants), 
against the executors and the customary heir of the tes- 
tator, alleged, that all the devises and bequests in the 
will had been assented to by the executrix and execu- 
tors; and that, since the death of the widow, the execu- 
tors had, out of the personal estate and effects of the 
testator which remained after satisfaction of his fune- 
ral and testamentary expenses and debts, paid, handed 
over, and satisfied to the respective legatees such of the 
specific and pecuniary legacies as had become payable, 
and set apart and appropriated a competent part of the 
personal estate and effects of the testator to answer and 
satisfy such as had not yet become payable; and that 
the devisees of the real estate, other than the said copy- 
holds, had, with the consent of the executors, entered 
into possession or receipt of the rents and profits of the 
same respectively (a). 



Argtmmt, 



Mr. Kenyon Parker and Mr. Winstardey, for the 
Plaintiffs, contended, that the executors were necessary 
parties, on the ground that a power of sale was vested 
in them by implication. They also contended, that, by 
the effect of the statute making copyhold lands assets 



(a) There were charges in the 
bill, of misconduct on the part of 
the executors, or one of them, 
in colluding with or instigating 
the customary heir in obstruct- 
ing the sale of the estate. The 
bill also sought to charge the 



executors with the receipt of the 
rents and profits after the de- 
cease ot Mary Protheron. No 
decree wa« made on this part of 
the case, — ^the alleged receipt 
being denied. 
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in equity for the payment of debts (a), parties claiming 
a sale and the distribution of the proceeds of copyholds 
under a devise might and ought properly to make the 
executor a party, in order that the estate might be clear- 
ed of the debts to which it was now rendered liable by 
the law. 
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CUBTIS 
FULBBOOK. 



ArgumeiU, 



The Solicitor-Oeneral and Mr. Sekoyn^ for the Defend- 
ant Fidbrook 

The executors have, under this devise, no oflSce or 
duty to perform. The testator has wholly severed this 
portion of his real estate from the rest, and, after creat- 
ing successive life estates, and devising the premises in 
remainder to the Plaintiffs and other persons, the legal 
interest is as perfectly vested in the devisees as it 
would have been if their interests had been created by 
deed. That they derive their title under a will, and not 
by deed, is an accident which cannot affect their right 
It appears in fact by the bill, that the property has been 
enjoyed by the several tenants for life, without any 
claim or interruption on the part of the executors. It 
would, moreover, be a new and most inconvenient and 
dangerous principle to lay down, that, in case of a 
devise of real estate, or the proceeds of real estate, 
which the statute has subjected to the debts of the tes- 
tator, the parties beneficially interested, coming to this 
Court for a sale, or for distribution of the proceeds, or 
otherwise for the execution of a trust as to real estate 
specifically devised, — ^for to all such cases must the prin- 
ciple extend,^-cannot have relief without making the 
executor a party. 

Mr. Wood and Mr. Shapter, for the other executor, 



(a) 3 & 4 Wm. 4, c. 104. 
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Curtis 

V. 
FULBROOK. 



Argument. 



did not object to his being a proper party to the suit for 
the purpose of the conveyance. 

Upon the first point, the implication of a power of 
sale in the executors, the following authorities were 
cited: — Blotch v. Wilder (a), Bentham v. Wiltshire (b), 
Tylden v. Hyde (c), Shaw v. Borrer (d), Forbes v. Pea- 
cock (e), Page v. Adam (/), and 1 Sugd. Powers, 134 et 
seq., 7th edit.; Id.p.l35,pL 43, casecited from 2 Lev.220. 



The Vice-Chancellor said, that the estate in this 
case was devised to persons successively for life, with 
remainder over, and had in fact been enjoyed by the 
successive tenants for life before the bill was filed. It 
did not form any part of the general estate of the testa- 
tor, so as, on that ground, to render the executors 
necessary parties to the suit. Whether the words of the 
will gave the executors an implied power of sale of this 
particular estate was, upon the authorities, a question 
of some difficulty. 



Dec. 10th. 



Judgment 



Vice-Chancellor : — 

If I had considered myself at liberty to proceed upon 
what my own opinion would have been, upon the ques- 
tion of implying in this case a power of sale in the exe- 
cutors, in the absence of the later authorities, I should 
have followed the decision of Sir John Leach in Bentham 
V. Wiltshire (6). It appears to me, that, where land is 
devised to one person for life, with direction that, at his 



{a) 1 Atk. 420. 
(h) 4 Madd. 44. 
(c) 2 S. & S. 238. 
{d) 1 Kee. 569. 



{e) 12 Sim. 628; S. 0., IIM. 
& W. 630. 
(J) 4Beav. 269. 



CASES IN CHANCERY. 29 

death, the property shall be sold, and the proceeds dis- 1849. 
tributed amongst other persons, the direction for sale is Cuetis 
merely with the view to a convenient mode of division. 
The case of Bentham v. Wiltshire has, however, been 
disapproved of by the Vice-OhcmceUor of England (a), 
as irreconcileable with the prior decision of Sir WiUia/m 
Orcmt in Ward v. Devon{b). I think, upon the author- 
ities as they now stand, I am bound to hold that the exe- 
cutors have a power of sale by implication, and that 
they are therefore properly made parties to this suit. 



V. 
FULBBOOK. 

Jvdgment, 



June Sth & 
I2th, 

The Plaintiffs were infants, and sued by their father Where wit- 
asnextMend. In the progress of the cause, and whilst EiXi^' 
it was at issue, one of the infant Plaintiffs and one of ^® abatement 

' ^ ^ of a smt occa- 

the Defendants died. After their death, before the suit sioned by the 

was revived, witnesses were examined for the Plaintiffs the depositiong' 

before the examiner. The suit having been revived, ^^^^oTat Ae 

the Defendant Fulbrook moved to suppress the deposi- *™® of their 

^ examination 

tions taken in the original cause during the abatement, know of the 

death of the 
parties which 
■ had cauBed the 

abatement, were 
received, and 

The Solidtor-Oenerai and Mr. Blunt, for the motion, the depositions 

of those who 
did know such 

Mr. Kenyan Parker and Mr. Winstanley, contra. &ct8 were 

suppressed. 

The cases cited were Thompson's caseip). Crew v. Ver- 
non (d)y Windham's case (e), Peters v. Robinson (/), Sin- 
clair V. James{g), and Lincoln v. WrightQi), 



(a) See 12 Sim. 636. (d) Cro. Cas. 97. 

{b) 11 Sim. 160, cited in the (e) TothHl, 228. 

Judgment in Forbes v. Peacock ^ (/) 1 Dick. 116. 

lb. (^) Id. 277. 

(c) 3 P. Wms. 196. See {h) 4 Beav. 166. 
Thompson v. Took, 1 Dick. 116. 
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CUBTIS 

V. 

FULBBOOK. 



JudgmcnL 



The Vice-Chancellob said, that the examination of 
witnesses during the abatement was clearly irregular; 
but it did not therefore follow of necessity that the 
Court must suppress the depositions. If the witnesses 
did not know of the death of the parties to the cause, 
and gave their testimony under the belief that the pro- 
ceedings were perfectly regular, he was of opinion that 
the depositions ought to be received by the Court. 



Jimel2ilh^ 



Liberty having been given to the Plaintiffs to pro- 
duce affidavits firom the witnesses as to their knowledge 
of the abatement at the time of their examination, affi- 
davits of witnesses named Froglet/y Newvaan, Jeffs, and 
Podio were produced, stating, that, at the time of their 
examination, they had received no intimation of the 
death of the Plaintiff or Defendant, and did not know 
that either of them was dead until the 9th of June, 
1849. Cooky the remaining witness, made no affidavit; 
and the affidavit in support of the motion tended to 
shew that Cook was aware of the facts when he was 
examined. 



The Vicb-Chancbllob ordered the depositions oiCook 
to be suppressed, and gave the Defendants the costs of 
the motion, the next friend having known of the death 
of the parties when he proceeded with the examina- 
tion. 
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IN THE MATTER OF THE MANCHESTER AND June ^nd. 
LEEDS RAILWAY COMPANY, Ex parte 
OSBALDISTON. 

A. PETITION for the investment of money paid into ProKxity in 
Court in respect of land taken by the Company, and le^^ in a 
for the payment of the dividends to the tenant for life, ^^^2^ 
and the usual order as to costs. ofspuWic 



statate. 



Mr. Bacon, for the Company, objected, that the pe- 
tition was made of unnecessary length, by setting out 
fiilly several sections of the Lands Clauses Consolida- 
tion Act. Three brief sheets of the petition were thus 
filled. The costs to be paid by the Company were con- 
siderably increased by this practice, and it had become 
important to prevent its continuance. [He referred to 
Order CXXII of May, 1845.] 

Mr. Elmsley, for the petition, said, that it had been 
very usual to set out in petitions such clauses of a sta- 
tute as gave the Court jurisdiction in the subject of the 
application. 

The Vicb-Chancbllob said, it was certainly improper 
to set out in a petition, or other pleading, a public sta- 
tute. It was sufficient in all cases to refer to it. The 
Company would not, perhaps, press for any special form 
of order to distinguish the small amount of extra costs 
in this case. The admonition would probably be suffi- 
cient. 



See 6 Yes. 362, n. 
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Nov. I7thf 
I9th & 20th. 



ATTORNEY-GENERAL v. LAWES. 

.xjLN infonnation, at the relation of Christopher Heath 
and six others, to establish, as charitable, a bequest, made 
by the will of Ann Burrell, dated in September, 1836, 
which was in the following words: — 



" I direct my executors to pay unto Messrs. Drum- 
Tnonds, bankers, 49, Charing-crosSy a clear yearly sum 



A direction by 
wiU to pay into 
a certain bank 
" a yearly snm 
of lOOiL for the 
sole nse and 
benefit of any 
of the ministers 
and members 
of the chnrches 
now forming 
npon the apos- 
tolical doctrines of lOOi., for the solc use and benefit of any of the minis- 

by the late M- tcrs and members of the churches now forming upon 
^S^m^^' the apostolical doctrines brought forward originally by 
perserated, ag- ^\^q j^^^ Edward Irving, who may be persecuted, ag- 
poverty, for grievcd, or in poverty for preaching or upholding those 
npMding Aose doctrines, or half the sum maybe appropriated for the 
h^Hi^ benefit of the church founded by the late Edward Ir- 
may be appro- ^fig Jn Newman-street" 

priated for the 
benefit of the 

by^e late^ ^® testatrix died in 1845. The Defendant was her 

Edward Irvmg residuarv legatee and administratrix with the will an- 
streetr—Hdd, nexed. The Defendant, out of the personal estate pur- 

to be a v ali d 

charitable be- chased and appropriated 33332. 6s. %d. Consols, to an- 

pet^^Mmm^. ®^®^ *^® annuity, and by deed-poll declared the trusts of 

It is not ne- such sum to be for the purposes in the will mentioned, 

cessary to con- 
stitute a good 
charitable be- 
quest, that the 
objects to be 
benefited must 
be shewn to be 
of necessity 
a permanent 
and enduring 
class, for, if 
the objects 
should fiul, the Court may administer the charity cypr^ 

Where a legacy has been severed firom the general estate, and becomes the subject of a suit, 
by the result of which the estate will not be affected, the costs of the suit are borne by the fimd 
constituting the l^^y, but the appropriation or investment by the executor of a particular sum 
to answer die legacy, where the question which arises upon it is a question between the general 
estate and the legacy, does not rdieve the general estate firom the costs of the suit. 



" SO far as the same purposes are legally valid and 
capable of taking effect under the said will, but not fur- 
ther or otherwise.'^ And by her answer the Defend- 
ant submitted to the Court, whether the annuity was 
well and effectually given to any charitable purposes, 
and whether the annuity was perpetuaL 




Statement. 
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Messrs. Drwmmond had declined to undertake the 1849. 
distribution; they were not parties to the suit. 

At the hearing, a reference was directed, to inquire 
what were the doctrines referred to in the will ; and 
whether there were or was any and what persons or 
class of persons answering the description of ministers 
and members of the churches there referred to, perse- 
cuted, aggrieved, or in poverty for preaching or uphold- 
ing those doctrines; and what was the church referred 
to in NewKna/nrstreet. The Master was also to inquire 
whether the persons named in the will had refused to 
act as trustees of the annuity. 

The Master found, that Ed/ward Irving was formerly 
the minister of a church in Regentrsquarey St Pancras, 
in connexion with the Established Church of Scotland, 
and that, in or about 1832, he ceased to be such minis- 
ter, and his connexion with the Established Church of 
Scotland was dissolved by the act of that Church or the 
authorities thereof; but he thenceforth continued to be 
the minister, having a pastoral care over a majority of 
the persons theretofore communicants of the church in 
Regent^sqtuirey who withdrew upon his ejection, and be- 
came under him a separate congregation or religious 
society, which had ever since continued, and still con- 
tinued to exist ; and there were then divers congregations 
and ministers belonging to such religious society estab- 
lished in London and elsewhere in the United Kingdom, 
all of which held and professed certain lawful doctrines 
and tenets, called apostolical, which were taught and 
prominently brought forward by the said Edward Irving 
during his life, and which were described and referred to 
£is such in the said will, as originally taught by the said 
Edward Irving; and the Master found, that the doctrines 
referred to in the will as " the apostolical doctrines 

VOL. viu. D H. w. 
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1849. brought forward originally by the late Mdwcurd Irving" 
were the doctrine of the permanence of the gifts of i^pos- 
ties, prophets, evangelists, and pastors in the Church, the 
doctrine of the right of the Church to the continuance of 
die miraculous powers and gifts of the Holy Ghost given 
on the day of Pentecost, and the doctrine of the neces- 
sity of the presence of this fourfold ministry ^eluding 
that of apostles), and of those powers and gifts in the 
CSiurch, for the purpose of pr^Muring and perfecting the 
Church for the second advent of the Lord Jesus Christ; 
all which doctrines were taught and insisted upon by 
the said Edward Irving^ and were founded upon the 
doctrine of the true humanity, as well as divinity of the 
Lord Jesus Christ; and the same doctrines became and 
Trere the basis of communion by which the ministers 
and religious congr^ations adh^ing to the sidd Edward 
Irtfing, and to the doctrines taught by him after his se- 
paration from the Established Church of Scotland, were 
and had ever since been distinguished firom other de- 
nominations or communities of Christians in this coun- 
try. And the Master found, that, since the separation 
of the said Edward Iming from the Established Church 
of Scotland, numerous churches, to the number of thir- 
ty-five or thereabouts in the whole, had been from time 
to time formed in different parts of England, upon the 
basis of the said doctrines so taught by the said Ed- 
ward Irving; and the worship and discipline of sudi 
churches had been and was conducted and administered 
by certain ministers who were known among the mem- 
bers of such congregations by the title of Apostles, as- 
sisted by certain other ministers of various orders, who 
were known among the members of such congr^ations 
by the several titles of Prophets, Evangelists, and Pas- 
tors; and the total number of the communicants of such 
churches, besides those regularly attending the worship 
of such churches, was then very considerable, and not 




OASES IN OHANOERT. 36 

less than 4000 persons ; and that the number of the 
ministers of such churches was upwards of 270. And 
the Master found, that such churches were in process 
of formation at the date of the said will; and that the 
testatrix had full knowledge of the doctrines taught ^'^«'«*»«^- 
and maintained in such churches, and particularly of 
the doctrines taught and maintained by the said Ed- 
ward Irving in the church in Newmarv-street ; and the 
testatrix herself adhered to such doctrines, though she 
did not attend the public worship held in any of such 
churches. And the Master found, that many of the per- 
sons who were then ministers and members respective- 
ly of such churches were, before they embraced such 
doctrines, ministers or members of the Church of Evg- 
kmd, or of other religious denominations; and divers of 
such persons, before embracing the doctrines aforesaid, 
were deriving a liberal or competent maintenance from 
preferments, salaried offices, or other employments as 
clergymen, dissenting ministers, or schoolmasters, and 
otherwise, in the Church of England or in other religi- 
ous denominations, and were deprived of such mainte- 
nance upon their embracing and professing the doc- 
trines aforesaid, and, in consequence of preaching or up- 
holding the same, were thereby reduced to a state of 
pecuniary distress and poverty, in which they had ever 
since been and then were, and which had been from 
time to time relieved by voluntary contributions and 
alms of other members of the same churches; and di- 
vers others of the ministers and members of said 
churches were, before embracing the doctrines afore- 
said, engaged in divers secular professions, trades, and 
employments, from which they were deriving a liberal 
or competent maintenance, and, upon their embracing 
and upholding the doctrines aforesaid, and in conse- 
quence thereof, were deprived of such maintenance^ 
either by the loss of custom and goodwill in their busi- 

d2 
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1849. T^^sa, or by the disapprobation and discountenance of 
friends on whom they were dependent, or by the volun- 
tary relinquishment of their several professions, trades, 
or employments, for the purpose of preaching the doc- 
^'^"^*"**^* tnnes aforesaid, and devoting themselves to the minis- 
try of religion according to the same doctrines; and by 
reason thereof very many of the ministers and mem- 
bers of the said churches had become and then were in 
great poverty and affliction, and had been and were 
wholly or in part dependent upon pecuniary aid and 
support from the contributions of their richer brethren. 

The Master also found, that Edtvard Irving^ at the 
time of his ejection from the Established Church of 
Scotland^ in May, 1832, became the chief minister of the 
congregation belonging to the church or religious socie- 
ty formed by him of the communicants who withdrew 
from the church in Regent' s-square at the time of his 
ejection therefrom, and others who thereupon and sub- 
sequently joined the said congregation, and which then 
began to assemble, and had ever since continued and still 
continued to assemble for the purposes of religious wor* 
ship at a certain chapel or place of worship at No. 14, 
Newman-streety Oxford-street, and which chapel or place 
of worship was taken by the said Edward Irving in 
September, 1832, as the lessee or tenant thereof, for the 
purpose of such religious worship ; and the said Edward 
Irving continued to be the chief minister of such con- 
gregation so meeting for religious worship at No. 14, 
Newman-street, down to the time of his death, in No- 
vember, 1834; and that, upon the death of the said 
Edward Irving, the relator, Mr. Christopher Heaih, be- 
came and had ever since been and then was the chief 
minister of the same congregation, and he also became 
the assignee of the lease of the said chapel or place of 
worship; and that the said last-mentioned congregation. 
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and the said Christopher Heathy as the chief minister 1849. 
thereof, had always adhered and then adhered to the ^ ^T^ 
doctrines taught by Edward Irving as aforesaid. v, 

Lawbs. 



The Master also found, that, besides the church in 'Stefem^ 
Newnuwrstreety there were six other churches or con- 
gregations then established in London^ which were re- 
spectively called the churches mBiahopsgcutey Southwark, 
Chelsea, Islington, Paddington, and Westminster, of 
which the relators were the chief ministers, and divers 
other churches or congregations in connexion with the 
said churches at several other places in England, Scot- 
land, and Ireland, in all of which the said doctrines 
were taught and professed. 

The Master found, that, from 1835 down to the prcr 
sent time, the chief ministers for the time being of the 
said seven churches in London had had the manage- 
ment and distribution of certain funds arising from a 
tenth part of certain payments voluntarily made by the 
several members of the congregations of the said churches, 
the said payments being or being paid as the tenth part 
or tithe of the clear incomes of the several members of 
the said congregations, and from certain other sums of 
money which had from time to time been voluntarily 
given or contributed on behalf of the poor ministers and 
members of the several churches or congregations; and 
the said seven chief ministers had during the same pe- 
riod kept an account in their names at the bank of 
Messrs. Drvmmond & Co, of all sums of money arising 
from the said tenth part of the tithe so given or con- 
tributed; and they had from time to time distributed 
and applied monies standing to the credit of such ac- 
count in the relief of poor ministers and members of the 
said churches and congregations ; and such account was 
still kept with the said Messars. Drummond & Co, by and 
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1849. ^ the names of Miles Charles Sekm, Christopher Heathy 
and Henry John Owen^ three <^ the said relators and 
ministers, on behalf of the seven chief ministers for the 
time being of the said seven churches in London^ for the 
purposes aforesaid. 

The Master found the amount of the monies aris- 
ing from the said sources, whidi had been applied and 
distributed by the said seven chief ministers for (nt to- 
wards the sofffOfri of the poor ministers and members 
of the said several churches; and that, notwithstanding 
such relief and assistance, great distress had been un- 
dergone by the said poor ministers and members, and 
the said seven chief ministers had been unable ade- 
quately to meet the appeals which had been made to 
them by such poor ministers and members for pecuniary 
assistance, and had continually been obliged, from the 
insufficiency of the frmds in their hands, in many cases 
to refuse such assistance where it was greatly needed, 
and ou^t, if possible, to have been rendered. 

The Master stated, that he was of opinion and found, 
that there was such class of persons as thereinbefore 
mentioned, answering the description contained in the 
wilL But that no evidence had been laid b^ore him 
to shew what persons there were answering the said 
description; and he found that the church in Newman^ 
street^ thereinbefore mentioned, was the chmidi describ- 
ed in the wilL 

The Master also found, that Messrs. Drvmmond had 
refused to act as trustees of the annuity. 



1 1 1 



Ar^wnmu The SoUeitor-OeHoral, 
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ToUeVy for the information, submitted, that the gift of 1349. 

the annuity constituted a good charitable bequest: 

Mitford V. Reynolds (a), Nigkbingale v. Oovlbum (b) ; 

that the annuity was perpetual; and that the Court, 

without a scheme, might direct it to be paid to the ac- ^^^^*^ ' 

count of the three ministers, at Messrs. Drummond'a, to 

be applied by the seven relators, for the use of the class 

of persons indicated: Powell v. The AUomey-Oeneral (c), 

The AUomey-Oenerai v. Comber (d), 

Mr. Kenyo7^ Parker and Mr. BoviU, for the Defendant. 

First, The bequest is not charitable, within the mean- 
ing attributed to the word in this Court. It does nothing 
more than indicate a benevolent object, not necessarily 
charitable: WilUcmts v. Kershaw (e), James v. Alien (/), 
Mortcey. Bishop o/Durha/m (g). Secondly, If the bequest 
be construed to import an object necessarily charitable, 
it is of the nature of a private charity, of which the 
Court will not take upon itself the administration: 
Omma/nney v. Butcher (h). It amounts, on the most fa- 
vourable construction, to nothing more than a gift to 
individuals in a certain situation; and upon that con- 
struction, if such individuals can be found to exist, and 
to answer the description, those persons may take an 
annuity for their lives : Blewitt v. Roberts (i). But such 
a construction does not involve any permanent endow- 
ment, to be established by a decree in this suit (k). 
The report does not even shew that any particular per- 
sons are entitled to take under the gift, although it may 
be taken as shewing that there are classes of persons in 
the position of those whom the testatrix desired to re- 

(a) 1 Ph. 185. (£f) 9 Ves. 399. 

(h) 5 Hare, 484. (h) T. <fe R. 260. 

(e) 3 Mer. 48. (t) Cr. & Ph. 274. 

((Q 2 S. <fe S. 93. {k) See Liley y. ffe^y 1 Hare, 

(«) 1 Eee. 232, n. 580. 

(/) 3 Mer. 17. 
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1849. lieve. Thirdly, If the gift be deemed charitable and 

Att.-Gbn. public in its nature, it is yet, owing to the alternative 

^ ^- which the testatrix has introduced, void for uncertainty : 

Lawks. '^ 

Flint V. Warren (a). The gift for the benefit of the 
church in Newman-street does not so impress upon 
that moiety of the annuity a trust for a charity, that it 
can be applied to general charitable purposes: GorbynY. 
French (b). It is too indefinite to have that effect: El- 
lis V. Selhy (c). 

On the question of costs, they submitted that the ad- 
ministratrix, having set apart and appropriated the 
stock to answer the annuity, it had been thereby dis- 
tinctly severed from the general estate, and that the 
costs should therefore be borne by the specific fund. 
The circumstance, that the defendant was the residuary 
legatee, was a mere accident. It must be taken as if 
the defendant had been the executor, who had paid 
over the residuary estate, and made himself a trustee of 
the particular ftmd, subject to the direction of the Court, 
or as if the executor had paid the fund into Court, un- 
der the Trusts Act, 10 & 11 Vict. c. 96. 

The Solidtor-Oenercdy in reply. 

There is nothing in the bequest restrictive of the bene- 
fit of the gift to persons who were members of the parti- 
cular churches then formed. It extends, upon a fair con- 
struction, to all who shall be ministers or members of the 
like churches thereafter to be formed. It is not limited, 
therefore, topersons then in being. That the objectsofthe 
charitymay at some future time fail, is nothing morethan 
may be said of any gift for charitable purposes. The fal- 
lacy of the argument on the alternative expression, is in 
treating it as though the testatrix had said she gave the 

(a) 16 Jut. 626. (b) 4 Ves. 418. (c) 1 My. & Cr. 286. 
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whole or half of the annuity, — which would have made 
the gift uncertain;— the true meaning is, that, having 
given the whole to the trustees or administrators of the 
bounty, and specified its object, she extends their power 
and the scope of their operations, by enabling them, at 
their discretion, to apply half of it within a narrower 
limit The gift to the church in Newman-street is of 
itself a good charitable gift: AUomey-Oeneraly. Cock{a) ; 
and it cannot, therefore, impair the character of the 
general gift. 



1849. 




Afgw^Mfni, 



The Vicb-Chancbllob at the close of the argument 
said, that the bequest was not the less a charitable be- 
quest, from the fact that it was given for the benefit of 
a limited class of persons, — ^that it was not the number 
of the objects which made the distinction between a 
public and a private charity, — that it was not the less a 
charity, because it was confined to those members of a 
particular class of persons who were subject to certain 
grievances, and not to the class at large, — and that the 
bequest, being once declared valid as a charitable be- 
quest, the Court would not permit it afterwards to drop 
for want of objects, but would administer the fund cy 
pris. 



Vice-Chancellob : — 

The only doubt, or rather the only uncertainty, that 
crossed my mind in this case, arose out of the second 
alternative, — the power to give one half the legacy to 
the church in Newmarirstreet. I am satisfied, however, 
that that does not make any difference. If the gift had 
been confined to the first alternative, that is, to the 
minister or members of the churches then forming, in 
consequence of the events mentioned in the will, I 



Nov. 20^A. 
Jfkdgm/mt. 



(a) 2 Ves. 273. 
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1849. should have had no doubt that it was a charitable be- 
quest to a general charitable use. It clearly would have 
extended to all ministers and members who should 
thereafter adhere to a congregation, the nucleus of 
which had been forming, or, at least, the formation of 
which had been commenced prior to the date of the 
will. It would have taken in all whenever they came; 
and I think it would also have taken in any churches 
or congregations of which it could be fairly said that 
they were formed after that date, on the occasion and in 
consequence of the ejection of Mr. Irving from the 
Church of Scotland, The testatrix clearly did not mean 
to speak merely of the particular congregations which 
she knew to be in a course of formation, but to speak 
generally of those congregations which should be form- 
ed on that occasion and under those circumstances. I 
am satisfied that that would have been a general bequest, 
coupling with it the gift for the church in Newmavr 
street, I am not indeed satisfied that the latter bequest 
may not be a general bequest to a charitable purpose 
also. But, taking the whole bequest, I am clear that 
it must be considered a charitable bequest. The 
question then would be, whether the gift is not to be 
sustained because there is a power given to some one 
to appropriate half of the property (it could only go to 
the extent of one half) in that particular way. If it 
had been a general power, and the purpose to which it 
was to be applied was not charitable, then the whole, to 
some extent, would fall within the class of cases cited, 
of which the case at the Rolls is a strong instance. 
That case lays down the principle very clearly. In this 
case, however, there is a gift in the first instance to a 
purpose which I think is a good general charitable 
purpose ; and I cannot think that the subsequent enume- 
ration of a particular charity takes away from the gift 
that character of a general charitable bequest. 




Judgment, 



0A8B8 IN CHANCBBY. . 43 

In point of form, the question which has been argued ^ 1B49. 
is perhaps not open. The bequest to the church in New- 
manrstreet would not, I think, be a bad bequest standing 
alone; and with regard to the other, the Master has 
found,— -and there is no exception to his report, — ^that 
there are objects who may take under it I do not see 
how the question can be raised; but, whether there be 
this difficulty in form or not, I am of opinion that the 
bequest is one which must be supported. 

With regard to the costs of the suit, I am very an- 
xious not even to appear to deviate from a well-settled 
rule — ^that, where a legacy has been severed from the 
bulk of an estate, and becomes the subject of litigation, 
that particular fund, and not the geheral estate, is to 
bear the costs. I take the meaning of the rule to be 
this: that, if die executors, admitting the legacy to be 
payable, sever it from the estate, and a dispute after- 
warda arises between the persons to whom, or some of 
whom^ the legacy belongs, and the Court has to decide 
to whom it belongs, there the particular fund bears the 
costs; but if the dispute arises between the persons 
claiming the legacy and those claiming the estate or the 
residue, whether the legacy is payable or not, that can- 
not be the case of a severance in the sense in which the 
rule I have referred to applies, because there, until the 
Court makes its decree that the legacy is payable, the 
legacy is not severed from the estate : the executors have 
kept it under their control for the purpose of having 
the point decided. If I were here administering the 
general estate, which, but for the admission of assets 
I should have been, I should have ordered the costs 
to be paid out of the estate. Instead of requiring to 
have the account taken, the executor in this case, 
who is also residuary legatee, admits assets suffi- 
cient to pay the l^acy in question. The admission of 



44 



CASES IN CHANCERY. 



1849. 




JudgvMni, 



assets to pay the legacy is an admission of a fund suffi- 
cient to pay the costs of the suit, if the costs are pro- 
perly payable out of the estate. I must, I think, regard 
this simply as a contest between the legatee and the 
estate itself, whether the legacy is to come out of the 
estate or not. The mere fact that the particular amount 
has been paid into a particular bank, or placed in cer- 
tain custody until the decision is known, cannot per se 
take the case out of the ordinary rule. The costs must 
be paid out of the estate, and it must be referred to the 
Master to settle a scheme. 



MAINWARING v. BEEVOR. 
William carver by his wlll, dated in 1835, 



1^00. ISth is 

20th. 
A residaary 
gift to tnutees, /•, «. ,. iii*i -i 

with a direction after bequeathing to his trustees all his shares and mo- 
app y gu ^.^g standing in his name in divers stocks, funds, and 



part of the in- 

^^F^^^^^'^y securities, and after declaring trusts of three several 
sums of 30,000i. Consols, for the benefit of his widow 
and sons, WiUiam Jatnes Carver and James Carver^ for 
their respective lives, with remainder to the children of 



cessary in the 
maintenance of 
all and eyeiy 
the testator's 
grandchildren, 

the children of Jxig ggid two SOUS, or their issue,— declared that, as to 

the testator's , . , . . 

two sons, until the residue of his Consols, his SI, per Cent. Reduced Stock, 
at^nl^theage ^^ -^^^ ^i^- P®^ Cent., and his Bank Stock, and all other 
oftwenty^)ne, ^^ stocks and funds or securities which might be 

and to accumn- ^ 

late the surplus, standing in his name at his decease, (except the said 
as each of such three sums of 30,000!. Consols,) his trustees should stand 
a^^° possessed of such residue, upon trust (after paying an 

the age of 

twenty-one years, to pay to each of them 20002.^ and as soon as all and every the said grand- 
children should have attained their ages of twenty-one^ to pay and divide the trust-iiind unto and 
amongst all and every his said grandchildren : — Hdd, to be a gift for the benefit of all the child- 
ren of the testator's two sons, bom or to be bom, — not confined to children living at the death 
of the testator, and not distributable upon the youngest grandchild for the time being attaining 
twenty-one; but that, on attaining twenty-one, the grandchildren were entitled to the interest 
on their presumptive shares, until another graudchild should be bom. 
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annuity of 201. to Mary Scott for her life), to pay and 
apply such part and proportion of the dividends, interest, 
and annual produce of the residue, as the said trustees 
or the survivors or survivor of them might in their or 
his discretion deem necessary, for or towards the main- 
tenance and education of all and every of his grand- 
children, the children of his said two sons, WiUia/m 
James Carver and James Carver, until they should se- 
verally attain the age of twenty-one years. And the 
testator directed, that the surplus of such dividends, in- 
terest, and annual produce, which should not be wanted 
and appUed for the purpose last aforesaid, should be in- 
vested by his trustees in government securities, (with 
power to vary and transpose the same,) and proceeded : — 
'' And when and as each of my said grandchildren shall 
attain the age of twenty-one years, upon trust that they 
my said trustees, &c., do and shall, by the sale of such part 
of the stocks, funds, and seciirities then standing in their 
names or name, as may be necessary for the purpose, 
raise and pay to each of my said grandchildren so at- 
taining the age of twenty-one years as aforesaid, the sum 
of 2000t for their own benefit. And I do hereby declare, 
that when and so soon as all and every my said grand- 
children shall have attained their age of twenty-one 
years, they my said trustees, &c., do and shall stand 
possessed of the whole of the stocks, funds, and securi- 
ties then standing in their names, upon any of the 
trusts of this my will, (over and above the three several 
sums of 30,000t SI. per Cent. Consols, hereinbefore by me 
disposed of,) upon trust to pay, transfer, divide, and 
make over the dame respectively, and the dividends, in- 
terest, and annual produce thereof, unto, between, and 
amongst all and every my said grandchildren, to and 
for their own absolute use and benefit as tenants in 
common, and not as joint tenants. Provided always, 
and I do hereby declare, that if I shall have only one 



1849. 
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V, 
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grandchild who shall live to attain the age of twenty-one 
years, then such one grandchild^ upon his attaining that 
age, shall have and be entitled to the whole of the stocks, 
funds, and securities, and the dividends, interest, and 
annual produce thereof, to which my grandchildren, if 
more than one should have attained the age of twenty- 
one years, would have become entitled. And I do here- 
by further declare, tiiat each of my grandchildren, upon 
their severally attaining the age of twenty-one years, 
shall take vested interests under this my will. Provided 
also, and I do hereby further declare, that in case any 
or either of my grandchildren shall at any time during 
his, her, or their minority, go or be taken beyond the 
seas, for the piirpose of being or to be educated in any 
foreign country, or for any purpose whatever, and shaU 
remain beyond the seas or in any foreign country, for 
any purpose whatever, more than three calendar months 
in any one year, then and in every such case, and from 
thenceforth, the claim, right, and title of each and eveiy 
such grandchildren so going or being taken beyond the 
seas to maintenance and education out of or in respect 
of any monies or property to which they, he, or she may 
be entitled under this my will, shall cease and deter- 
mine and become forfeited; but so, nevertheless, that 
such forfeiture shall not in any respect affect the right 
of such grandchild or grandchildren to the principal of 
such monies and property, upon his, her, or their attain- 
ing the age or ages hereinbefore mentioned for payment 
of the same'' 



The testator died in 1837, leanring his two sons sur- 
viving. WiUiam JameSy one of the sons, had fire child- 
ren living at the testator's death. James, the othei< son, 
was unmarried. The youngest of the five grandchildren 
attained twenty-one years of age in 1848, and no others 
had been bom. The grandchildren then filed their bill 
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for the execution of the trusts of the residue of the stocks, 
funds, and securities, and for a declaration that they 
were entitled to an immediate transfer of their respec- 
tive shares. Ma/ry Scott the annuitant was dead, but 
the sons, William Ja/mea and James^ were still living. 



The SoUcitor-Oeneral and Mr. Priory for the plaintiffs, 
submitted, that the objects of the bequest, (the grand- 
children of the testator, the children of his two sons,) 
must be construed as grandchildren living at the death 
of the testator; or, if it went farther, that it must be 
confined to grandchildren living at the death of the 
testator, and those bom subsequently but before the 
youngest for the time being attained twenty-one. By 
the former construction, confining the bequest to the 
grandchildren living at the testator's death, the words 
"all and every my children'' would be satisfied. The 
construction would comprehend the class, and the gift 
is an immediate gift for the benefit of the class: SingU^ 
ion V. QHbert (a). There is no rule of law which requires 
the Court to enlarge this construction of the words: 
Elliott V. EUiott (b). But if the first construction 
be not adopted, the Court is necessarily forced to 
adopt the second, — ^that of limiting the objects to the 
grandchildren bom before the youngest existing grand- 
child attained twenty-one, which must be taken to be 
the period of distribution : Hv/ghea v. Hughes (o), and 2 
Jarm. Wills 82. The provision of a ftind for the main* 
tenance of the infant grandchildren for the time being, 
is apparently the intention of the testator in the direc* 
tions to his trustees ; and that object being now satisfied, 
and all the grandchildren having, by the express declar- 
ation of the will, attained vested interests in their r«* 
spective shares, there is no apparent reason or purpose 
in deferring the distribution. The postponement of the 



1849. 
Maihwarzho 

V, 

Bbbyor. 
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(a) 1 Cox, 68. (b) 12 Sim. 276. (e) 3 Bro. C. C. 434. 
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distribution until the death of the testator's sons, the 
parents of the grandchildren, would create the incon- 
venience which has led to the general rule by which 
the interests of the class are fixed immediately that a 
share becomes payable, excluding all who subsequently 
come into existence. 



JudgmeiU, 



Vice-Chancbllor : — 

In the case of a gift to children when they attain 
twenty-one, the reason of the rule of the Court is, that 
the eldest child, on attaining twenty-one, has a right to 
demand his share, and that this right is inconsistent 
with a gift to " all the children,'' including those who 
may afterwards be born of the parent named. In this 
case there is no such inconsistency. Here there is no 
express direction, conferring upon the grandchildren the 
right now to receive their shares, and no inconsistency 
would arise from holding all the grandchildren bom in 
the lifetime of either of the parents named in the will, 
entitled to participate. If the class is to be confined to 
the grandchildren in esse at the death of the testator, 
the argument is intelligible. In the case of EUiott v. 
JEUioU, the Vice-Chancellor seems to have adopted that 
construction, on the ground that it brought the bequest 
within the rules of law as to remoteness, proceeding, I 
suppose, on the principle, that where a will admits of two 
constructions, that is to be preferred which will render 
it valid. The rules of construction cannot, however, 
be strained to bring a devise or bequest within the rules 
of law. If the dass cannot be so restricted in this case, 
and grandchildren bom after the death of the testator 
are to be admitted, there does not appear to be any rea- 
son for excluding a grandchild, bom or to be bom in 
the lifetime of either of the testator's sons. 
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Mr. Wood and Mr. Edward Cooke, for the trustees, 
submitted, that as James, one of the sons, had no child 
at the date of the will, or at the death of the testator, 
and still had no child, no rule of construction could ex- 
clude any child or children that James might hereafter 
have from the benefit of the gift. The interests of the 
surviving grandchildren in their presumptive shares 
being vested, they might now be entitled to the interest 
on such shares: Scott v. Earl of Scarborough (a), and the 
cases there cited. 



Vicb-Chancblloe : — 

Where a testator has given two inconsistent directions, 
and has said, that the children, or (which is the same 
thing) all the children, shall participate in the fund, and 
then directs that there shall be a division when or as 
soon as each attains twenty-one, in that case you must 
do one of two things, — ^you must either sacrifice the di- 
rection that gives a right to distribution at twenty-one, 
or sacrifice the intention that all the children shall take. 
The Court has in such cases decided in favour of the eld- 
est child taking at twenty-one, as the will directs, and 
sacrificed the intention that all the children shall take. 
In this case, the testator has given the residue to all the 
children of his two sons, when the youngest attains the 
age of twenty-one years. There are a certain number 
of children, and the elder children attain twenty-one. 
The inconvenience pointed out by Mr. Prior then arises : 
— ^the provision for the maintenance of those children 
ceases, though, as it cannot be certainly said that the 
youngest child has attained twenty-one, they cannot 
claim a distributive share of the fund. The question is, 
how long is the eldest child or the other children to wait. 
If the objects of the testator's bounty can be confined 
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(a) 1 Beay. 154. 
E 



H. W. 



M 



CASES IN GHANCEBT. 



1849. 




Jmdgimtml. 



to children of his sons living at his death, — ^which, inde- 
pendently of the fact that there is one son who had no 
children at that time, I am clear cannot be done in 
this case, — it might be possible to get at the conclusion 
which I have ab*eady mentioned, that, the moment the 
eldest attained twenty-one, the period pointed ont for 
division arrived. If it be once admitted that a child 
bom after the death of the testator may take, all the 
inconvenience is let in, and the eldest diild may have 
to wait for an indefinite time, so long as children may 
continue to be bom. How in that case is it possible to 
limit the class entitled in the way suggested, which is, 
that the moment the youngest child in esse attains twen- 
ty-one, there is to be a division, although there may be 
an unlimited number of children bom afterwards? I 
do not see how the inconvenience pointed out can be 
avoided. The words of the will do not require an im- 
mediate distribution. 



With respect to the case of Hvghes v. Httghes, it ap- 
peared to me at first, that though the language of the 
Court in giving judgment was in favour of the view I take 
of the case, the decree as drawn up was difierent. It is 
not, however, difierent, for it lets in all the children, — 
whether it means children in esse or children at any 
time bom of the daughter, I do not know. It is not 
now the practice of the Court to make a prospective 
decree; but the decree is open to the construction, that 
every child of the daughter shall take a distributive 
share. I see no principle upon which a distribution 
can be demanded in the case before me, merely because 
the youngest grandchild in esse has attained twenty-ona 



Minui€i Dbclabe, that, according to the true construction of the will of 

WtUiomt Carver, the testator in the pleadings named, dated the 
18th day of March, 1835, the Plaintiffs, as representing the ex- 
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isting children of William James Carver , are not entitled to a diyi- 1849. 

flion of the trust fund in the pleadings mentioned^ in exclusion of ^"^-v— ^ 
any other children which may hereafter be bom of either William Mainwariko 
Jemies Carver or Jam^s Carver, but until some such other child Bbevor. 

shall be bom, they are entitled to the income of such trust fund ; and 

that the said Plaintiffs will be entitled to the principal thereof, if MtwiOe, 

no other such child shall be bom and attain the age of twenty-one 

years. 

1848. 
— ■— ^— —— June bthy 6th, 

7th, 8th, 9th^ 
& 26th. 

MONRO V. TAYLOR. m 18?A & 

T20th. 
HE bill was filed for the specific perfonnance of a A purchaser of 

written agreement, dated the 31st of July, 1845, in the description of 

foUowing words:- h„ffi%y 

leasehold," is 

" Memorandum, that 0, L. Taylor, of &c., agrees to ^^f^l^^^'' 
purchase of Robert Monro, of &c., the premises called dividing the 

freehold firom 

Belmont House, partly freehold and partly leasehold, the leasehold 
for the sum of 7750t, the purchase to be completed on ferenceto^tht 
the 1st day of November, next; possession to be given iMtruments of 

utie^ or snewu 

on signing the formal agreement, to be drawn up agree- to be capable of 
ably to the terms of this minute, when the sum of 2750i. ed^biit the 
is to be paid by Mr. Taylor on account of the purchase- SlTSe^^^r- 
money. [Provision, that the residue is to be secured ty is described 

, in the agree- 

by mortgage on the premises.] Mr. Taylor agrees to ment as partly 

freehold and 
partly leasehold, 
lSa» botmdaries distingnishing the one from the other not being therein, and having not there- 
ta£are been dearly defined, is not an objection to a decree for specific performance. 

The uncertainty in the boondary or extent of property, which arises, not from an instrument 
being incapable of legal construction, but from its not having theretofore received any such legal 
construction, is not a ground for refusing specific performance of a contract to sell such property. 

If the boundary of property contracted to be purchased can be certainly defined, whether the 
extent be more or less, the purchaser will be bound by tiie contract; but whether he will be so 
bound if the boundary depends on a plan or instrument which is so vague as not to admit of 
legal conBtmction, — quoere, 

A contract by a lessee und^ an ecclesiastical corporation, whilst he was in treaty with the 
corporation for the renewal of his lease, to sell tiie leasehold premises, does not necessarily throw 
upon him the obligation of procuring the renewal of the lease at his own expense, for the benefit 
of the purchaser ; whether, if the vendor after the contract procure such renewed lease, the pur- 
diaser is not entitied to take it witiiout bearing the expense of the renewal, — qucere. 

Although a good titie was not shewn by the vendor until during the pendency of the refer- 
ence, the Court held that the purchaser must nevertheless bear the costs of the suit, it being 
aamfett, that, if the particular evidence which completed the titie had been produced before 
the bill was filed, yet the suit would not have been avoided. 

e2 
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1848. take the same title as Mr. Monro took on purchasing 
from the devisees and executors of the late Duke of 
Brunswick. [Provision, that Mr. Taylor should also 
purchase certain stables, fixtures, barges, &c., and have 
the option of purchasing anj part of the furniture at a 
valuation.] Mr. Monro to bear such expenses as are 
usually borne by a vendor, and Mr. Taylor those usually 
borne by a purchaser; and each party to pay the ex- 
pense of his own surveyor." 

No other agreement was signed, nor was any part of 
the purchase-money paid. 

In the conveyance of the premises from the Dvke of 
BrunswidcioihQ Plaintiff, in December, 1832, the free- 
hold portion was described as a '^ messuage or tene- 
ment, being one of the two into which the capital mes- 
suage called Behnont House was formerly divided [de- 
scribing the appurtenances], situate and being on the 
north-west side of the road leading frx)m London to 
Wandsworth, near Vauxludl aforesaid, and abutting 
south-east upon the said road; and also all that plot, 
piece, or parcel of land or ground being part and parcel 
of a large piece or parcel of ground formerly occupied,*' 
&c.; " which said plot, piece, or parcel of land or ground, 
containing in front towards the east, next the turnpike- 
road leading from VauxhaU to Wandsworiky twenty-nine 
feet by admeasurement, little more or less, bounded on 
the south by the messuage hereinbefore described, and 
the forecourt and garden thereof, and on the north by 
the said premises, formerly occupied'' &a The lease- 
hold portion was described as ^' all that piece or parcel 
of ground situate, lying, and being at the back part of 
the freehold messuage or tenement and premises now 
or late of Enos Smith, at Vava^haUy called Belmont 
House, and forming part of the garden belonging to the 
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said premises, extending down to the River Tha/mes, and 
on the north side thereof, next and adjoining ground 
and premises heretofore belonging to" &c., " and then 
running in an oblique direction across the said garden, 
at the upper end thereof, next and adjoining the free- 
hold part of the lawn or garden late of the said Enoa 
Smithy then running in a line down to the River Thames 
on the south side of the said premises, abutting on the 
wall dividing the said premises late of the said Eno8 
Smith, from premises late belonging to D. Fratbemony" 
&c.; "which said premises were sometime since sold by 
the devisees in trust of Sir J. Ma/wbey/' &c., " and were, 
with certain other parcels, demised by the Dean and 
Chapter of Canterbury to the said Sir J^. Mawbey and D, 
Pratbemoriy respectively comprised in Lot 4 of the par- 
ticulars of sale/' The description in the lease of June, 
1831, under which the premises were then held, and in 
the lease of June, 1838, under which the same pre- 
mises were held at the date of the contract between 
the Plaintiff and Defendant, was substantially the same 
as that contained in the assignment to the Plaintiff 
The term in each lease was twenty-one years, reserving 
a yearly rent of 2«. The premises were not assignable 
without the licence of the Dean and Chapter. 



1848. 




Statement 



The Plaintiff had applied for a renewal of the lease 
by the Dean and Chapter before the contract with the 
Defendant, and the Dean and Chapter had required, 
that, in the proposed new lease, a plan of the demised 
premises should be inserted, shewing the boundaries 
and dimensions thereof. Whilst the correspondence 
with reference to the plan was going on, it was disco- 
vered, that, in an old surrendered lease of the same pre- 
mises, of the date of 1810, there was a plan, drawn on 
a scale of a chain to an inch, stating the superficial 
quantity to be two roods. Two surveyors, one for the 
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Plaintiff and the other for the Dean and Chapter, there- 
upon met, and a plan, marking the boundaries of the 
leasehold premises, so as to make the same contain ex- 
actly two roods, was prepared by such surveyors on the 
13th of May, 1846. By comparison of the boundaries 
set out in the plan thus prepared, with the boundaries 
in the plan on the lease of 1810, measured according to 
the scale there stated, it appeared that the superficial 
contents of the demised premises were represented as 
greater in the old than in the new plan. The Dean 
and Chapter were advised that the quantity of two 
roods mentioned in the old plan was an approximation 
only, and that the actual dimensions ought to be de- 
termined by admeasurement according to the scale ; and 
that therefore, in any renewed lease, the plan should be 
drawn in strict conformity with that of 1810, but omit- 
ting the expression of the superficial quantity of two 
roods. 



A correspondence had taken place between the solici- 
tors of the Plaintiff and Defendant on the subject of the 
negotiation with the Dean and Chapter. On the 17th 
of June, 1846, the Plaintiffs solicitors informed the De- 
fendant's solicitors that the Dean and Chapter, having 
declined to accede to the plan settled by the surveyors, 
they feared there was no alternative but to accept the 
lease as tendered by the Dean and Chapter, and obtain 
the licence to assign. The Defendant's solicitors on the 
9th of July replied, that they would advise their client, 
(the "Western Gas Light Company, on whose behalf the 
Defendant stated that he had purchased,) to complete 
the purchase, if the Plaintiff would obtain a renewed 
lease in all respects the same as the lease of June, 1838, 
except as to dates. 



The Dean and Chapter objected to grant the new lease 
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in the form thus required, and intimated that the li- 
cence should be conditional on the new lease containing 
the approved plan ; and after some further correspond- 
ence between the solicitors of the Plaintiff and Defend- 
ant, the solicitors of the latter, on the 31st of July, 
1846, inquired of the Plaintiff 's solicitors, whether they 
were prepared to distinguish the leasehold from the 
freehold. On the 6th of August, 1846, the Defendant's 
solicitors acquainted the Plaintiff's solicitors, that, as 
the leasehold and freehold portions of the property had 
not been defined as required, and as the licence to as- 
sign had been refused, the Company had no alternative 
but to abandon the contract and to hold the Plaintiff 
responsible for compensation. The Plaintiff immedi- 
ately declined to accept the abandonment of the con- 
tract, and his solicitors intimated to the solicitors of the 
Defendant, that the licence would be forthwith obtained. 
The Plaintiff's solicitors accordingly, on the 20th of Au- 
gust, 1846, obtained the licence to assign, under the 
seal of the Dean and Chapter, and communicated the 
same to the Defendant's solicitors on the same day. 

A correspondence between the parties took place in 
September, October, and November, in which a differ- 
ent mode of settlement was proposed ; but the proposal 
was not acted upon. The bill for specific performance 
of the contract was filed on the 22nd of December, 
J 846. 



1848. 



Mr. Wood and Mr. AmpMett for the Plaintiff. 

The SoUdtor-Oeneral, Mr. Bolt, and Mr. F. J. Hall, 
for the Defendant. 

The cases cited were, Price v. Strange (a). Green v. 
PuUford (6), and Grove v. Bastard (c). 
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(a) 6 Madd. 169. (ft) 2 Beav. 70. (c) Since reported, 2 Ph. 619. 
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1848. Vicb-Chaitcelloe: — 

It is material to keep distinct the rights of the par- 




ties, as they depend upon the written agreement of the 
Jmdffmeiu. 31 st of Julj, 1845, and the rights, if they have any, de- 
pending upon the acts of the parties subsequent to that 
agreement 

Acts or comma- With reference to this distinction, I do not deny that 
jJJ^^"2fter an f^^^ts existing at the time of making the agreement may 
Jff*®!5®^"?y be admissible to assist the Court in determining the 

Deendenceof ° 

frcu enstmff at meaning of the language; nor do I deny that an act 

tbetimeofme t a i . -i • 

agreement ma- done or letter written after the agreement may be evi- 
gtnuJm^}^^ dence of a fact existing at the time, material to the 
nottodetennine riflrht interpretation of the agreement But no point of 

Its meaning. o jt o ^ * ^ 

law can, lapprehend, be better settled than this : that, in 
construing the agreement, no acts of the parties subse^ 
quent to the making of it are (as such) admissible for 
the purpose of determining its meaning. The acts of 
the parties subsequent to the agreement may be material 
to shew that a writing does not express that which the 
parties intended to express in it; and proof of that may 
be a reason why this Court should refuse to act upon 
the written agreement. But that is a very different 
thing from deducing from the acts of the party the mean- 
ing of the agreement itself 

In this case it is not suggested that the pleadings 
make the case, that the agreement of the 31st of July, 
1845, does not express the agreement of the parties, or 
that, by mistake, surprise, or otherwise, that agreement 
expresses or omits the expression of anything the par- 
ties intended. In considering the effect of that agree- 
ment, therefore, I shall lay wholly out of view the long 
correspondence which is in evidence. The value of that 
correspondence for any collateral purpose may deserve 
a separate consideration. 
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I am also prepared to hold, that the agreement of the 
31st of July, 1845,. is not to be objected to as improper 
for execution by this Court, on the ground of any un- 
certainty in its meaning or purpose. The Plaintiff, at 
the time of making it, was owner in fee of a part of pro- 
perty lying within a known ambit, and lessee of the re- 
sidue of the premises within the same ambit, under the 
Dean and Chapter of Canterbury for the unexpired re- 
sidue of a term of twenty-one years, commencing at Mid- 
summer, 1838, and which, by the practice of the Dean 
and Chapter, was renewable every seven years. That 
the nature of this interest was not known to the De- 
fendant at the time of entering into the agreement is 
not suggested. The Defendant, at the time of signing 
the agreement, knew the premises comprised in it, and 
knew that the leasehold part was that which adjoined 
the river. He knew that there was no actual boundary 
dividing the leasehold from the freehold, and no specific 
representation was made to him as to the precise metes 
and bounds of either the freehold or leasehold part. It 
may have been not strictly provident in him to make 
the contract without inquiry upon the point. But no 
fitiud, concealment, or misrepresentation is imputed to 
the Plaintiff, and the obvious explanation of the appar* 
ent improvidence of the Defendant is that which the 
Defendant has insisted upon for other purposes, namely, 
that the good will, for the purposes of renewal, which 
exists in leaseholds held under ecclesiastical bodies, was 
relied upon by Defendant as giving him substantially a 
permanent interest in the leaseholds, and it was there- 
fore of little or less importance where the exact line 
was drawn. If, at the time of making the agreement, 
the boundary line dividing the freehold from the lease- 
hold had been known, no matter in what relative pro- 
portions it had divided the property, and if a licence 
had been obtained to assign the Plaintiff's interest in 
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the lease, the Court would have enforced the agreement. 
The course which was taken led to discussion between 
Plaintiff and the Dean and Chapter, about the bound- 
ary of the leasehold. The quantity was admitted to 
amount to two roods; but the Dean and Chapter claim- 
ed a little more, as the result of measurement from a 
plan found on a deed nearly forty years old. The dif- 
ference is stated by the Defendants to be half a rood; 
but of this there is no evidence. In this state of things 
I cannot admit that the generality of the description 
" partly freehold, partly leasehold,'' necessarily creates 
any difficulty in the way of enforcing the agreement, if 
that be the only impediment The agreement appears 
to me to be good as an agreement to sell to the Defend- 
ant all the interest the Plaintiff had at the time of the 
agreement 



The points upon which principally I wish to be ad-* 
dressed, are three: First, what is the defence upon the 
record. Secondly, what interest had the Plaintiff in 
the leasehold, that is to say, was he to assign the exist- 
ing remnant of the term created in 1 838, or a renewed 
term; and thirdly, can he escape from the obligation of 
shewing what portion by metes and bounds is freehold, 
and what portion by metes and bounds is leasehold. 



Mr. Wood replied. 



At the conclusion of the reply, the Vice-Chanobllob 
said — ^Eight points have, I think, been made on the 
part of the Defendant in this cause. Two of these— 
one relating to the substance of the agreement itself, the 
other relating to the interpretation of the agreement 
by reference to the subsequent correspondence — I no- 
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ticed before Mr. Wood's reply. Of the six points which 
remain, I am now prepared to dispose of four. 

One question to which I requested Mr. Wood to direct 
his attention, was that which has been made at the bar 
respecting the renewed lease. On this point I am sa- 
tisfied there was no obligation on the part of the vendor 
to procure at his own expense a renewal of the lease 
hj the Dean and Chapter. The position in which the 
vendor stood at the time of the agreement sufficiently 
explains the treaty with the Dean and Chapter on that 
subject. If the vendor, at the time he made the agree- 
ment, had acquired an interest by contract with the 
Dean and Chapter, that interest would pass to the pur- 
chaser. On the construction of the agreement, it might 
have been material to know, whether, if the written 
agreement did not comprise any stipulation for the re- 
newal of the lease, the actual agreement between the 
parties might not have differed from the written agree- 
ment in that respect; and if a case of that kind 
were alleged in the answer, and proved in evidence, it 
might be a reason why the Court would not enforce the 
written agreement, which, according to that supposition, 
might comprise less than the parties intended to be 
comprised in it. Now, not only is that point not put 
forward by the answer, but there are in the answer 
statements which shew, that, at the time the answer 
was filed, the parties did not mean to represent that 
such had been the original agreement. It is not in the 
original agreement, unless in fact an actual contract 
was then made with the Dean and Chapter; but I was 
pressed with the circumstance, that if it had not been 
the intention to include it, the consequence must fol- 
low, that the Plaintiff, by treating for the lease, must 
be supposed to have intended to make a present of the 
renewed lease to the purchaser. If the Plaintiff had 
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obtained the renewed lease, and the defendant had 
claimed to have it transferred to him, I am very far 
firom being clear that the Plaintiff could have done 
otherwise than have made the Defendant a present of 
it If, after a party has agreed to sell property to ano- 
ther, he chooses to spend money in improving it, I do 
not know that he can call on the purchaser to repay him 
the money for that improvement (a) ; but the reason why 
the plaintiff did it is clear. By the terms of his lease 
with the Dean and Chapter, he was bound to send in a 
terrier in the seventh year of the term, and it was al- 
most a matter of course, that, until the contract with 
the defendant was carried out, he would not neglect his 
interest in the renewal of the lease. Whether the act 
was improvident or not, in the absence of any allega- 
tion that the Defendant really contracted for a renewed 
lease, I cannot infer from the conduct of the Defendant, 
that it was intended the Plaintiff should obtain a re- 
newal. Not only is there the absence of any such aver^ 
ment, but so far as there is any evidence in the case, 
the tendency of the evidence is the other way. 



Another ground of defence was put upon certain re- 
presentations, said to have been made by the vendor 
before the contract [His Honor referred to statements 
in the answer, that the defendant believed representa- 
tions as to the boundary were, prior to the contract, 
made to agents of the Company.] This might have 
afforded a material ground for resisting the suit, if it 
had been proved; but there is no evidence to support 
this suggested defence, and it is obvious,that, if itwere 
true, there are witnesses whom the Defendant might 
have called to prove it. 



(a) See Master Sc, of Clare MaJH v. Harding y 6 Hare, 296, 
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It was then insisted, that it appeared by the corre- 1848. 
spondence that the original agreement had been aban- 
doned, and a treaty for a new agreement entered into. 
That clearly is not the effect of the correspondence. 

Modes are undoubtedly suggested for obviating the dif- 

Acuities, or supposed difficulties, of completing the ^IJS^^^yea. 

agreement. But if I were to hold, that such sugges- ^^ ^ ^^J^**"" 

tions were equivalent to an abandonment of the agree- coune wfaich 

ment, (nothing of the sort having been in the contem- 2iforthepi^ 

plation of the parties,) my decision, if attended to, ^^^^ 

would preclude parties from endeavouring to remove *? *J» cample. 

. BOIl 01 ft 00I&' 

objections to the completion of contracts by concessions tract, are not to 

/• -L* J beti^enaaan 

OI any KincL itfmn^^mfiit 

of the original 
Gontractyandtha 

Another point (the last I shall now dispose of) was tuUtitution of 
founded upon the Defendant's notice of abandonment of 
the 6th of August, 1846. If nothing had taken place after 
that notice until the bill was filed, the question which 
I had to consider in The Bishop of Exeter's case (a), might 
have required consideration. But that is not the state 
of the case. The interval between the notice and the 
filing of the bill is filled up in a way which excludes 
that question. 

The two remaining questions are — ^first, whether the 
dispute which has arisen respecting the division between 
the freehold and leasehold portions of the property in 
the contract, is a reason why the Court should not en- 
force the agreement; and secondly, whether, if that be 
negatived, the delay which has taken place, and the 
position of the parties on whose behalf the Defendant 
purchased, famish a sufficient reason for refraining to 
enforce the agreement Upon both these points, I wish 
time for consideration. 



(a) SotUhcaml v. The Bishop of Exeter, 6 Hare, 213. 
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1848. Viob-Chancellor: — 



The questions which I reserved for consideration were 
two— first, whether the dispute which has arisen re- 
specting the division between the freehold and leasehold 
part of the property is a reason why the Court should 
refuse to enforce the agreement of the Slst of July, 1845 ; 
and secondly, if that be answered in the negative, whe- 
ther the delay which has taken place, and the position 
of the parties on whose behalf the defendant says he 
made the contract, furnish a reason why the Court 
should not enforce the agreement. 



If time is to be 
coBsidored as 
oftheeneiice 
of a contract, 
that point must 
be niade 
promptly. 



It is only upon the former of these questions that I 
have in this case felt a difficulty. If the defendant, or 
those on whose behalf he is said to have purchased, con- 
sidered time as of the essence of the contract, that point 
should have been made promptly. After the proceed- 
ings which have taken place with reference to the con^ 
tract, I am satisfied the case is one in which a decree 
should be made, provided the title be good. In the 
consideration of that question I will follow the Plain- 
tiff's counsel, by including the question as to the divi- 
sion between the freehold and leasehold part of the 
property, and treating the case as if that were the only 
matter in dispute. 



[His Honor stated the agreement (a).] 

To enforce the performance of this agreement the 
bill has been filed, and the ordinary and perhaps even 
now the best course would be, to make the usual refer- 
ence as to title, a reference which the Defendant asks, 
if I am against him upon the point as to the division, 
and to which the Plaintiff makes no objection. But it 



(a) Supra, p. 51. 
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has bean argued, that the dispute which has arisen re- 
specting the division between the freehold and leasehold 
portions of the estate, is a reason why the Court should 
not enforce the agreement; and as the parties have de- 
sired the expression of my opinion upon that point in 
this stage of the cause, I will not refuse to express it 
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The entire property agreed to be sold is described in 
the agreement as partly freehold and partly leasehold. 
No defined boundary between the two existed at the 
time of the agreement. No plan is annexed or referred 
to, and no measurement or sufficient description given, 
shewing what part is freehold or what part is leasehold. 
The entire property in fact consisted of the house called 
Bdnumt Houses and the garden belonging to it. The pro- 
perty, however, was known to the purchaser at the time 
of the contract, and (according to my view of the case) 
he has made no valid objection to the decree, provided 
the line of division can now be ascertained; in fact no 
such argument was, I think, addressed to me. The so- 
> lution of the question is not assisted by referring either 
to the conveyance to the vendor of the freehold, or to 
the lease under which he held the leasehold. No plan 
is annexed to either, nor does either contain any mea- 
surement or sufficient description of abuttals or quanti- 
tie& Speaking of the property in the agreement, with 
reference only to what I have already stated respecting 
it, all that can be said with certainty is this, that the 
ambit of the entire property is known, — that it is situate 
on the Thames near VauophaU, — ^that the leasehold part 
occupies the whole of the river frontage, — that the free- 
hold occupies the whole boundary farthest from the 
river. The two sides may be represented as parallel to 
each other, and at right angles to the river. Another 
point may also be stated as agreed upon, namely, that 
the line (wheresoever drawn) which divides the freehold 
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from the leasehold, is not parallel to the river, but runs 
in a slanting or oblique line; and that the leasehold 
parcel, therefore, forms an irregular four-sided figure, 
the sides of which, taken angularly with the river, are 
of unequal length. The quantity of leasehold, upon the 
evidence, is unknown. But, according to the terms of 
the contract, no stipulation was made by the purchaser 
as to the quantity of freehold, nor, for the reasons I 
have already mentioned, was it probably thought ma- 
terial. 



If the evidence had ended here, the cause might per- 
haps have been disposed of without much diflficulty, so 
far as this point goes. The evidence, however, does not 
end here. Negotiations were going on between the 
vendor and the Dean and Chapter for the renewal of 
the existing lease, and the Dean and Chapter required 
that the renewed lease should contain a plan shewing 
the boundaries and dimensions of the demised premises 
Upon tracing back the old leases which had been suc- 
cessively surrendered upon former renewals, it appear- - 
ed that, on a lease of 1 81 then in the possession of the 
Dean and Chapter, there was a plan shewing the form 
and outline of the parcel, stated to be drawn to a scale 
of one chain to an inch, and having the quantity of two 
roods specifically mentioned in the body of the plan; 
and upon this the point I am now considering depends. 
Upon applying the scale to the form and dimensions of 
the plan, it gives, in point of quantity, rather more than 
two roods. The exact excess is not in evidence. The 
counsel for the Defendant have been instructed to state 
that the excess will be half a rood. I have no note of 
the quantity represented by the Plaintiff. The Dean 
and Chapter do not dispute the correctness of the plan, 
and are willing to be bound by it. They offer to renew 
the existing lease, but they reserve to themselves the 
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right of contending that they are entitled to so much 
land, according to the form and outline shewn on the 
plan of 1810, as will result from the scale, and that the 
expression " two roods,'' in the body of the plan, is to 
be treated only as the statement of a result, and not 
binding upon them, except so far as it may be consist- 
ent with the measurement for which they contend. The 
Defendant, on the other hand, has contended, that the 
leasehold cannot be taken to comprise more than two 
roods; that the plan, however framed, must not repre- 
sent a greater quantity in the whole; and that the Court 
ought not to compel him to complete his contract, unless 
the question raised by the Dean and Chapter can be 
now determined, which he says it cannot be in a suit to 
which the Dean and Chapter are not parties. 
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The lease of June, 1810, was a lease to the then own- 
er of Bdmont House and premises (the freehold), under 
whom the vendor, the Plaintiff in this suit, claims, and 
is evidence between the vendor and the Dean and Chap- 
ter; but it must always be borne in mind that it was 
not discovered until after the agreement It is evidence 
in the case, but it does not enter into the question in 
the cause, as a representation by the vendor, upon the 
footing of which the agreement was made. 

The reasoning which appears to me to be applicable 
to this case is not of a usual character. For the purpose 
of explaining that reasoning, it may be assumed that 
the vendor can make a good title, subject to the specific 
question under consideration, (that is to say,) that he 
can shew a freehold title to so much as is freehold, and 
a leasehold title to so much as is leasehold, and, as the 
two make up the entire property, that he can in some 
sense make a good title to the whole. I am, however, 
of opinion with the Defendant, that a vendor who con- 

VOL. vm. F H. w. 
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1848. tracts to sell property described m '^partlj freehold and 
partly leasehold " does, in the absence of special stipnla- 
ti<m to the contrary, come under an obligaticm to shew 
the purchaser what part is freehold and what part is 
leas^old. A knowledge of that may enter materially 
into the beneficial use and enjoyment of the pr(q>erty ; 
and I cannot bring my mind to the condnsion, Uiat, on 
Ais pointy the stipulation as to the title under which tiie 
liaint^bon^t from the Duke ofBrunmoick alters the 
case. On the other hand, I am equally clear, that, if 
the boundary betwe^i the freehold and leasehold can be 
defined with certainty, the defendant could not found 
any objection to the performance of the contract, upon 
the ground only that the line diyiding the freehold from 
the leasehold was more or less distant from the river. 
He agreed to buy what the Plaintiff had, and (consider- 
ing the value of the goodwill of a tenant holding under 
the Dean and Chapter,) he was satisfied to take it with- 
out any stipulation as to quantity; and if the question 
raised by the Dean and Chapter admits of an answer, 
the Defendant will be bound although the decision be 
in favour of the claim of the Dean and Chi^[>ter. Which- 
ever way the decision may be, iiie Defendant will get 
all he contracted for. Neither construction can deprive 
him of anything. Certainty as to the fact is all he can 
contend for. Uncertainty is all he can complain of. 
There are, therefore, two questions — ^First^ Is iiiere un- 
certainty in any s^ose? and, secondly, Kso, is it an un- 
certainty of a nature which ought to prevent the Court 
from enforcing the agreement I 

These questions, in the {nresent stage of the disous- 
aion, depend up(m the lease and plan of June, 1810. If 
that lease and plan are uncertain in this sense, — ^that 
they are so vague as not to express and define what they 
were intended to do, and that no Court could construe 
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ihem>— the argument of the Defendant ought, perhaps, 
to preraiL But my individual impression is so strong 
in faTour of that lease and plan not being uncertain in 
th6 sense above explained, that I have no hesitation in 
exdudiBg that view of the case. 
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In what sense, then, if any, can it be said that the 
lotmQ and jiBjx are uncertain? In this sense only: that, 
if the Dean and Chapter shall persevere in their claim 
to cK>me<Jung more than two roods, and the Defendant 
shall be advised to insist that the Dean and Chapter 
fljfd entitled to no more than two roods, it will, until a 
Court shall have determined what the deed actually ex^ 
presses, be in some sense uncertain where the division 
line betwe^ freehold and leasehold lies. It is the un- 
certainty of the law, but which, however, when declar- 
ed, determines what was the construction from the be- 
ginning. Is such an uncertainty, in a case circum- 
stanced as this is, a groimd for refusing specific perform- 
ance, no other objection existing? If there had been 
any stipulation that the quantity of the leasehold was 
only two roods, the objection ought, perhaps, to prevail ^ 
for^ in that case, a decision against the Dean and Chap- 
ter, in their absence, might afterwards be altered in a 
proceeding to which they were parties, and the Defend- 
ant might be damnified by getting less than he had 
contracted for. But if that consequence can by no pos- 
sibility arise, is the objection good as a defence to the 
suit? Suppose I should be prepared to decide the ques- 
tioA a^aiiOfit the Defendant in this suit by holding, as 
matter of construction, that " two roods'^ was to be 
considered only as an erroneous result, and that the 
form in the plan and measurement by the scale must de- 
termine the right, how could the Defendant be damni- 
fied by my compelling him to perform the contract? If 
advised by competent advisers that my decision was cor- 

f2 
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rect, he would, of course, acquiesce, and would have as 
much freehold land as he was entitled to, and the cer- 
tainty he required also. I think I ought not, if that 
were my view, to refuse the Plaintiff a decree, because 
the Defendant reserves to himself a right to claim more 
against the Dean and Chapter than I should give him? 
And in the alternative, if I were to be of opinion that 
the Dean and Chapter were wrong, the purchaser will 
get all he is entitled to. In either view of the case, 
therefore, as between the Dean and Chapter and their 
lessees, it appears to me the circumstances as to the 
boundary of the freehold and leasehold portions of the 
property do not raise a defence to this suit. I do not 
rely upon the stipulation as to the title to be taken by 
the Defendant, although that may be material 

I shall at present only direct the usual reference. 



The Master found that the Plaintiff could make a 
good title; and that he first shewed such good title on 
the 3rd of November, 1849, when the attested copy of 
the lease of 1810, and the plan thereunto annexed, was 
produced by the Plaintiffs solicitor, and left in the 
office. The Defendant excepted to the report of title, 
and the Plaintiff to the report as to time. 



1850. 
/5j*. iQth. Mr. Wood and Mr. Amphlett, for the Plaintiff. 

Mr. Rolt and Mr. Mickleth/waite, for the Defendant 

The cases cited on the question of costs, notwith- 
standing the time at which the title was shewn, were 
Long V. OoUier (a), Scoones v. MorreU (6), and Sidebo- 
tham V. Barrington (c). 

(a) 4 Buss. 269. {h) 1 Beav. 251. (c) 5 Beay. 261. 
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Vicb-Chakoelloe : — 

Upon the Plaintiff's exceptions, I think the Master's 
report, finding that a good title was not shewn until 
the Plaintiff delivered the attested copy of the lease of 
the 30th of June, 1810, is right. 



1850. 




JudgnnmL 



Had I been in the situation of the Master, I think I 
should, upon the strong inference furnished by the an- 
swer, the case stated for Mr. Amphlettfs opinion, and 
certain of the letters, have called upon the Defendant 
for an affidavit that he or his agents had not, before 
the bill was filed, seen the plan in the margin of the 
lease of the 30th of June, 1810, or some copy of it, or 
the particulars of it, furnishing him with the informa- 
tion which was formally supplied by the attested copy 
of that lease. And if such affidavit had not been fur- 
nished, I should, I think, have found that a good title 
had been shewn before the bill was filed. This course, 
however, was not taken; and the Defendant's counsel 
has been instructed to state, that the inference which I 
should have drawn from the evidence as above suggest- 
ed would have been erroneous, and that an affidavit 
to that effect would now be made, if I required it. 



I shall not require it, but dispose of the case as it 
stood upon the evidence before the Master, and now 
stands before me. Upon that evidence, I cannot con- 
clude that any copy of the plan in the margin of the 
lease of the 30th of June, 1810, or the particidars of it, 
was furnished by the Plaintiff before the bill was filed, 
as part of the abstract of his title. It is clear, the plan 
was referred to in some discussions between the parties, 
but not, I think, upon the point of title; and it is con- 
sistent, at least with possibility, that no copy of the 
plan, or any particulars of it, may have been produced. 
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In strictness, therefore, I think the Master's condusioxi 
was right, and I OTerrule the Plaintiff's exception. 

Upon further directions and costs, the rule as to in- 
terest is stated by Sir Edward l^ugden precisely in the 
way in which I stated it during the argument Equity 
considers that as done which is contracted to be done, 
and, in the absence of something special to control the 
rule, gives the profits of the thing sold to the purchaser 
from the time fixed for the completion of the contract, 
.and interest on the purchase-money to the vendor from 
the same time. In Be Visme v. De Vieme (a), the Lord 
Cha/noeUar lays down the rule in this same way. 

In this case there is nothing special to oontrol the 
rule, unless it is to be found in ihe circumstance, that 
it good title was not shewn until the attested copy of 
the lease of the 30th of June, 1810, was delivered. But 
for the reasons I am about to mention, for the manner 
in which I dispose of the costs of the suit, I think the 
jion-'completion of i^e abstract is not a reason for con- 
trolling the general rula 

With reference to the costs of the suit, I am fortified 
by the clearest authority, in holding that the time when 
a good title was shewn is not conclusive upon the ques- 
tion of costs, although it may materially affect that 
^question. 

In deciding who shall pay the costs of the suit, the 
Court must inquire by whom and by what the litiga- 
tion was occasioned. This is stated and acted upon by 
the Court in the cases cited at the bar. In this case, I 
have inquired whether, if the lease of the SOth of June, 



(«) 1 Hall is T. 408,- 8, C, 1 Muc. Ar G. 336. 
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1810, had been produced before the bill was filed, the 
suit or any part of it would have been avoided. The 
answer to this inquiry in the negative is so manifest 
upon the answer and the correspondence, that it cannot 
be necessary that I should go into it I think th^ 
Plaintiff is entitled to the costs of the suit. 



1850. 




/tMdj^rflMWl. 



Upon the question of title, assuming (what in fact I 
do not know) that there is a substantial variance be- 
tween the scale and the " two roods ** written on the 
plan in the margin of the lease of the 30th of Jun«, 1810, 
I think there is no such ambiguity in the construction 
of the lease with the plan, as to vitiate the lease on the 
ground of uncertainty, or make it proper that I should 
deprive the Plaintiff of the benefit of his agreement with 
the Defendant The lessors will be subject to the com- 
mon rule of construction against grantors, unless they 
can make out that the plan and scale together give 
them more than that rule would give them. 



I have not thought it necessary to rely on the special 
clause, which requires the purchaser to take such title as 
the Plaintiff had from the Duke of Brunswick; but I 
may observe, that I think that would be sufficient to 
entitle the Plaintiff to a decree in this case. 
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1849. 

i^I!S l!^i* THE EAST LANCASHIRE RAILWAY COMPANY 

23m, 25^A, 

mh, & m,K 'o, H ATTERSLEY. 

Disputes hav- IVLOTION for an injunction to restrain the Defend- 
ing arisen be- xi-* j. x ji x» x«» 

tween a Bail- ^^*> ^^^ agents, Servants, and workmen, from retaining 

^Y ^**™?^^' possession of or entering upon or interfering with the 

tractor employ- main line of the Plaintiff's railway from Hapton to 

the raUway,— CoVne, and the branch line of railway from the main 

insistiM^i^OTi ^^^® *^ *^® intended junction with the Manchester a/nd 

a right under Leeds Railway at Todmorden, and the works connected 

the contract, ^ f 

owing to the with the main and branch lines respectively, or any 

alleged default x /• i. t r -i i x- i j 

of the con- part 01 such lines oi railway or works respectively; and 
d^eif * from proceeding in any manner to construct, complete, 
t^e possession qj. repair the works, by the contract of the 22nd of De- 

of the line and ^ •' 

materials, and cember, ] 846, agreed to be constructed, completed, or 

complete the . , /» i i i /• 

works them- repaired, or any oi such works ; and from removing, or 
^nteit^^^^ causing or permitting to be removed, the materials of 
siflting such any description beinff on or about the said lines of rail- 

daim, unputmg ^ x o 

the backward way and works, or any part thereof respectively, or any 

state of the jy t x«i jx* • •^/•» 

works to the ^i such materials; and from in any^ manner interfering 
pa^y^^dhoid- ^^^^ ^^ disturbing the possession or use or enjoyment 
ing forcible pos- by the Company, their officers, contractors, agents, ser- 

session; — col- u >/ ^ ^^ ^ o ? 

lisions occurring vants, or workmen, of the said lines of railway and 

DetTireen thf* a 

workmen of the works, or any part of the same respectively; and from 
^^bST' ^^ ^^^ manner"obstructing or preventing the Company, 
charged with their officers, contractors, agents, servants, or workmen, 

impeding the c ^ ? 

operations of 

the other; and the completion and opening of the railway for traffic being in the meantime delayed^ 
the Court, on the application of the Company, restrained the contractor from continuing on the line 
or interfering with the operations of the Company, directed an account of what was due to the 
contractor for works and materials done and provided, without regard to the formal certificates 
of the Company's engineer, and an issue to try whether the Company, at the time they proceeded 
to enter upon the works and remove the contractor, were lawfully justified in so doing; reserving 
as well the question of the right of the contractor to compensation for loss of profit on unexecuted 
works, as all other directions, until after the trial and the report. 

Consideration of the principle on which the Court may, in certain cases, interpose to prevent a 
contract from being performed in specie, — protecting the legal or supposed legal right of the party 
seeking such assistance, and preserving to the other party the substantial benefit of the specific 
performance. 



CASES IN CHANCERY. 



78 



from constructing, completing, or repairing the said 
i¥orks byjthe contract agreed to be constructed, com- 
pleted, or repaired, or any of such works; and from in 
any manner interfering with or preventing the Com- 
pany, their officers, contractors, agents, servants, or 
workmen, in the use or employment of the said mate- 
rials in constructing, completing, f^or repairing the 
works, or any of them. 



1849. 

Thb East 
Laroashibb 
Bailwat Co. 

V. 

Hattbbslbt. 
SkUemaU^ 



The Defendant Hatter shy {ai) contracted with the 
Plaintiffs to make the portion of their railway men- 
tioned in the foregoing notice of motion, of about nine 
miles in extent The terms of the contract were ex- 
pressed in an indenture of the 22nd of December, 1846, 
made between the same parties, and referring to plans, 
sections, and specifications of the work. By this inden- 
ture, which was of great length, the Defendant cove- 
nanted forthwith to commence and well and substan- 
tially construct and complete the saidJportions of the 
railway according to the specifications and drawings, 
or such additional or other directions, plans, and draw- 
ings, as the Company or their engineers might from 
time to time furnish; and to keep the works and per- 
manent way in repair for one year after completion, 
and provide all the materials for such worksfand re- 
paration. The Company were to pay the Defendant 
129,885?. 105. for the^specified works, and for the addi- 
tional or altered works, not comprised^ in the specifica- 
tion, at the prices mentioned in a schedule. TheVorks 
were to be completed and finished to the entire satisfac- 
tion of the Company and their consulting and acting 
engineers; and in the execution of the works the con- 
tractors were strictly to obey the directions and instruc- 



(a) The contractors were i?M?A- 
ard 2JidiWiUiam Hatterdey; but, 
WiUiam being dead before the 



institution of the suit, any re- 
ference to his name in the re- 
port is unnecessary. 
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Thb East 

Lancashibm 

Railwat Go. 

V. 
HAniBSLST. 



tions of the engineers in regard to the manner of car- 
rying on the same, and to complete the whole of the 
works and railway fit for the use of the public and to 
the satisfaction of the Government inspector, on or be- 
fore the 1st of January, 1848; but in case possession 
of the land required for the Burnley viaduct should not 
be given on or before the 1st of January, 1847, then 
within such time after the 1st of January, 1848, as 
should be equal to the time between the 1st of January, 
1847, and the giving of such possession. All materials 
brought or left upon the site of the railway by the De- 
fendant, for the purpose of the works, to be considered 
the property of the Company, and not to be taken away 
without the consent of the Company. If the engineer 
should consider any part of the works to be improperly 
or imperfectly executed, the Defendant, upon notice in 
writing being given, to cause the same to be imme* 
diately taken down and executed properly, according to 
«uch notice, to the satisfaction of the engineer; and if 
the Defendant should make default in complying with 
such notice within three days, the agents of the Com-* 
pany might enter upon the works in respect of which 
the notice should have been given, and remove the same 
and the materials, and cause the works to be properly 
executed according to the notice, and deduct the expense 
of the workmen and materiiJs employed in such removal 
And completion out of any monies which might be or 
become due to the Defendant, or the Defendant to pay 
the same to the Company; and any such removal or 
substitution, or the exercise of any other power by the 
Company, was not to vitiate the contract or affect the 
same, except by giving the Company additional securi- 
ties for the satisfactory performance thereof. If, in the 
opinion of the Company, a sufficient number of work- 
men, horses, wagons, &c., or sufficient materials, should 
not be employed by the Defendant in the execution of 
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the works, the Companj might give him notice to pro* i84gL 
▼ide such additional workmen, horses, wagons, be, THssIsff 
and materials, as the Company might think necessary; i«ama8bzib 
a&d if the same should not be provided within six days _ v. 
after any such notice or notices, the Company might 
provide the same at the expense of the Defendant, and 
the Company to be at liberty to use the materials pro* 
Tided by him. If from any cause, other than his insol- 
vemrjr or bankruptcy, the Defendant sdiould be pre- 
vented or delayed in proceeding with and completing 
die works, or keeping the same in repair, or should not 
so proceed according to the specifications, plans, or 
drawings, or the additional instructions, and to the 
satisfaction of the Company, it should be lawful for the 
Company, if they should think fit, to give the Defendant 
a notice or notices in writing, under the hand of their 
secretary, requiring the Defendant to enter upon and 
commehce or r^ularly proceed with such works and keep 
the same in repair as aforesaid; and in case the Defendant 
should, for seven days after such notice, refuse or neglect 
80 to comm^ce or regularly proceed, or in case he should 
become insolvent or bankrupt^ it should be lawful for 
the Company to employ any other persons or workmen, 
eith^ by contract, measure and value, or otherwise, t^ 
proceed with the works and to complete ajid keep the 
same in repair, and for that purpose to make use of att 
the materials provided by the Defendant and then be* 
ing on the works. The Company to be at liberty to pay 
for such materials, completion, and repairs, by and with 
the monies whidi should be remaining due or would 
have been due to the Defendant if he had completed' 
the works according to the contract; and thereupon 
the monies, which, previously to such default, should 
have been paid to the Defendant on account of any work 
and nmterials then already done or provided, to be 
considered as the full value, and be taken by him in 
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Langashiss 

BailwatCo. 

V. 

Hattbbslbt. 
Statement, 



full payment and satisfaction, not only of and for the 
works in respect of which any payment might have 
been made, but likewise of and for any work and mate- 
rials which the Defendant should have then done or 
provided, although no payment might have been pre- 
viously made in respect thereof. And that all the ba- 
lance and other monies whatsoever which then or there- 
after would have been or become due to the Defendant 
under the contract, if this clause had not been inserted 
and he had fulfilled the contract, together with all the 
materials and machinery, &c, provided for the works, 
and then upon or about the site, should, upon such de- 
faidt, not only become applicable for the completion of 
the works by the Company, but shoidd be considered as 
a security to indemnify them from any loss they might 
sustain by reason or from any such cause as aforesaid; 
and the Company might sell the materials, machinery, 
&c., for that purpose, and the Defendant to make good 
and pay the deficiency of the charges, if any, which the 
balance, materials, &c., might be insufficient to cover. 
And the Company thereby covenanted, (subject to the 
.deductions for penalties, damages, and otherwise,) at 
the end of each calendar month to pay the Defendant 
9-lOths of the whole amount or value of the works which 
should have been actually performed, by admeasure- 
ment, according to the list of prices annexed, the same 
to be certified by the engineer, until the amount re- 
tained should be equal to l-20th of the 129,886?. 10a, 
and at the end of every succeeding month to pay to the 
Defendant the full value of the works so ascertained and 
certified. The value of additional or altered works to be 
from time to time certified, and paid at the times and in 
the same manner, and subject to the same deduction of 
1-1 0th of such amount or value. Three months after 
the whole works should be so certified to be complete, 
the Company to pay 3-4th8 of the sum so retained, and 



CASES IN CHANCERIf. 

within a month after the end of the year during which 
the works were to be kept in repair by the Defendant, 
(such complete repair being certified,) to pay him the 
balance, with interest at 4Z. per cent, on the sums re- 
tained, from the completion of the works until the days 
of payment. 
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The tender imder which the contract was entered 
into had been accepted early in 1846, and some works 
had been done, and monies paid on account thereof, to- 
wards the 129,885?. 10*., before the date of the contract 
The works subsequently proceeded. The bill was filed 
on the 9th of June, 1849. The bill alleged, that pos- 
session of the land for the Burnley viaduct was given 
on the 28th of April, 1847, and, according to the con- 
tract, the whole of the main and branch lines should 
have been completed on the 28th of April, 1848; and 
that, after taking into calcidation all delay or retard- 
ation of the works which the Company had authorised, 
the time for the completion of the main and branch 
lines expired at the latest on the 1st of August, 1848. 
The bill stated, that part of the line from Hopton to 
Bwmley was opened for traffic on the 18th of Septem- 
ber, 1848, and the residue, from Burnley to Oolne, on 
the 2nd of February, 1849; that only some excavations 
had yet been made on the branch line ; that the main 
line, though opened and sufficient for present safety, 
was still unfinished and incomplete. The bill alleged, 
that the delay had arisen from the wrongful acts, ne- 
glects, and omissions of the Defendant, and that the 
Company had in all things observed and fulfilled the 
contract; that, in order to proceed with the traffic se- 
curely, continuous progress in the works and skilful 
Workmen were required, but, since the said opening, 
the Defendant had either wholly omitted to execute, or 
had incompletely or insufficiently executed, the works 
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which by the contract he had agreed to execute; that, 
on the 9th of March, 1849, the Company s^ryed the 
Defendant with a notice regularly to proceed with the 
works and keep the same in repair, and that, in eaae of 
neglect or refusal for seven days after the serrice of such 
notice, the Company would exercise the powers giren 
to them by the contract for the execution of such works 
and the repair <^ the same, and hold him responsible 
for the losses, charges, damages, and expenses thereby 
occasioned, and would avail themselves of all forfeituires» 
penalties, securities, and indemnities authorised by th« 
contract, and lUl other remedies under the same^ 



The bill stated the steps taken by the Company in 
pursuance of their notice to enter into possession of the 
line and the works thereupon; that, to that end, the 
Company, on the 30th of March, placed some workmen 
on a part of the road, who were driven off on the fol- 
lowing day by a larger number of men employed by tihe 
defendant; that, from the SOth of March until the 14th 
of May, collisions freq,uently took place and were daily 
expected between the workmen employed by the C<»xi- 
pany to enter upon and finish the works at various 
points of the line, and the workmen employed by the 
defendmit; that the latter were on several occasions 
brought before the magistrates at Bwndep, under the 
Stat. 8 & 4 Vict, c 97, s. 16| violent assaults having been 
committed by the workman on each side; that the ma- 
gistrates had refused to do more than direct that eadi 
party shoold go on without interfering one with the 
€ther; and that, owing to such conflicts, and the inter* 
mixture of the labourers employed on each side, very 
little had been done towards the completion of the line 
since the Company had so attempted to take possession. 



The Defendant had met the proceedings of the Cou^ 
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pany by a counter notice, dated the 9th of April, where* 
by he stated that they had caused numerous delays in 
the progress of the works by not delivering to him 
the possession of land, — not providing him with plans 
and order8,~and from time to time not paying him for 
a great portion of the works he had executed; that, 
when he had provided numbers of workmen and horses 
to proceed with rapidity, he was directed by the engineer 
to reduce the quantity of work, the Company being con- 
fessedly without funds; that such delay caused him 
great loss in the keep and sale of horses, rents, wages^ 
&a; that he had been regularly proceeding with the 
works, for the last fifteen weeks, without having during 
that time received any monies on account thereof; 
that a lai^ sum was due to him; that if any delay 
had taken place, it had arisen from the wrongful acts 
and omissions of the Company; that he did not refuse^ 
or neglect, nor intend to refuse or neglect, to proceed 
with, or delay proceeding with, the said works, so far as 
the Company would, by performing their parts of the 
contract, enable him so to do; and the defendant there* 
by dischai^ed the Company from employing workmen 
to proceed with or interfere in the execution of his 
works, and further gave notice, iJiat in case they intei> 
fisred with bis works, (exoept by exercising the ordinary 
superintendenoe under the provisions of the contract,) 
he should adopt such legal and equitable means as he 
might be advised, not only for resisting such interfer- 
ence, but also for obtaining redress for such illegal acts. 



1849. 
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The bill stated, that, on the 12th of May, 1849, the 
Defendant commenced an action of covenant against 
the Company, to recov^ what he claimed to be owing 
to him from the Company under the contract, and for 
damages for the alleged breach of the contract by the 
Company ; that,^ not only were the works to be executed 
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under the contract most numerous, and the rates of pay- 
ment of great variety, but the specification had in nu- 
merous instances been varied, added to, and abandoned 
as the contract authorised, and in numerous instances 
the works had been left unexecuted, or not executed in 
time, or improperly executed, by reason whereof penal- 
ties and other deductions were claimed by the Com- 
pany; that the Company claimed payment for works 
dene by them before and since the action was brought, 
and for works which they had still to execute; that, if 
any balance had been due to the defendant when the 
action commenced (which the Company denied), the 
amount ultimately payable to them would greatly ex- 
ceed such balance; that, from the complicated nature 
of the said account, and the works so performed, it was 
impossible that a jury could determine the rights of the 
Company and the Defendant in the subject of this 
action. 

The bill prayed a declaration of the alleged rights of 
the Company under the contract; it prayed an injunc- 
tion until the hearing of the cause, and thenceforth per- 
petually, in the terms of the motion above stated; and 
also, that the defendant might be restrained from pro- 
ceeding in his action at law against the Company, and 
from commencing any other action against them under 
the contract, or relating to the works thereby agreed to 
be executed (a). 

The affidavits were voluminous; they were directed 
chiefly to the questions of the causes of the delay in the 
completion of the works, andthe actual state of theworks 
at the time when the Company had attempted to take 



(a) It has been thought useful immaterial to the question on 
to shew the frame of the bill, al- the motion, 
though this part of the case is 
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the possession. The affidavits on behalf of the Company 
stated the embankments to be in an unfinished and 
dangerous state, — the ballast to be largely insufficient, 
so that the line undulated, — ^that the permanent way 
required to be relaid, — that the number of workmen 
employed by the Defendant was not one-fourth of the 
number which was needed. The affidavits of the De- 
fendant and his witnesses, denied the insufficiency of 
the works, and alleged that the delay (if any) had been 
caused by the Company or their engineers, and that due 
progress was being made when the Company entered 
upon the works. 



1849. 

The East 

Lanoabhiri 

Railway Co. 

Hattbbslbt. 

StatemeiU, 



The Company denied that they had caused the delay 
in the completion of the works, and alleged, that pos- 
session of the land was duly given, and the plans and 
orders duly furnished. The Company admitted that 
they had requested the quantity of the work to be re- 
duced from October, 1847, to January, 1848, but denied 
that J^o^^^Z^ was under the necessity of doing so; and 
alleged, that, inasmuch as he was benefited thereby, it 
was agreed between him and the engineer, that he should 
claim no compensation on that account. It was ad- 
mitted, however, that the delay might reasonably enti- 
tle HaMerdey to an extension of time, until the 1st of 
July, 1848. The affidavit of the Defendant denied that 
he had derived any benefit by such stoppage, and as- 
serted, on the contrary, that he had incurred loss there- 
by, for which he had not agreed to waive, but had in- 
tended to claim, and did claim compensation. 



The Defendant denied that the reports of the engi- 
neers of the Company accurately represented the state 
of the line; and asserted the truth of the statement con- 
tained in his notice of the 9th of April, that the Com- 
pany had deprived him of the use of a locomotive engine, 

VOL. VIIL G H. w. 
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82 CASES m CHANCERY. 

1849. and thereby prevented him from removing the ballast, 

ThkBast which had become mixed with clay, and replacing it 

liANOASHM -i^ith other ballast, and completing the embankment 

jSailway Oo« 

He alleged that the workmen who had been put on the 
works by the Company were of no use, and had in fact 
^****"*^' impeded his own workmen in their operations for the 
maintenance of the permanent way; and he repudiated 
any liability to pay for the expense of the employment 
of such workmen by the Company. 

The Defendant alleged, that he had always had in? 
view, and attended as well to the performance of his 
contract, as to the public safety; that the conduct of 
the officers and workmen of the Company had been vio- 
lent and illegal; and that, in particular, on the lith of 
May, the magistrates of Burnley had bound over the 
engineer of the Company and several of their workmen 
in recognizances to keep the peace ; and that about thirty 
of such workmen had been bound over to appear at the 
next general quarterly sessions for the county, to answer 
an indictment for a riot. 

The affidavits for the Company stated, that they had 
&om time to time paid HaUeraley monies, amounting al- 
together to 172,674£ IO5. 7d, which exceeded what had 
become payable to him after deducting the expenses in- 
curred by the Company since the 16th of March, 1849, 
when the seven days' notice expired. The Defendant 
denied such statement, aoid asserted that a considerable 
sum was due to him; and by an account which he deli- 
vered on the 3rd of April, 1 849, he claimed, for works 
executed to thatday, interest, and compensation for losses 
by keep of horses, additional rents, &a, 222,8732. 15& 

The Defendant had offered to give up possession of 
the works upon a general reference to arbitration of all 
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matten in difference between him and the Company. 
The Company offered to refer the question of what was 
due to the Defendant under the contract, but would not 
submit to a general reference. The Defendant by his 
affidavit submitted, that the action ought to proceed, 
and that there was nothing to prevent a Court of law 
from administering substantial justice in the case. He 
stated also, that it would be a heavy loss to him if he 
were deprived of the opportunity of carrying out his 
contract to its natural termination ; and he further sub- 
mitted, that, inasmuch as his contract contained no ex- 
press covenant by the Company to permit and suffer 
him to carry out his contract to the close, he might be 
remediless at law, should this Court interfere by injunc- 
tion, as the Company sought. 
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The Solidtor-Qenerai and Mr. Bird, for the Company. Argument. 



The bill is brought to enforce the performance of a 
contract, in which time is essential, and which the Com- 
pany have no means of enforcing except by the aid of 
the Court They are unable to obtain any effectual aid 
or protection from the justices of the peace. Not only 
will the benefit of the contract be lost to the Company 
if they are left to assert their rights by a prolonged liti- 
gation at law, but the public safety, for which the Com- 
pany is responsible, will be in the meantime endanger- 
ed. It is only by restraining the Defendant from doing 
acts which exclude, wholly or partially, the Company 
from that exclusive possession of the line to which the 
express terms of the contract entitle them, that the 
Company can have the specific benefit for which they 
have stipulated. In another point of view, the applica- 
tion of the Company may be founded upon their right 
to prevent the licence under which the Defendant has 

o2 
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beoi put into poesearaofLolorftOowedto aitcmpoiitlie 
line fi>r st specific purpose, firom b^ng conrerted inio a 
means of iritLIu>Iding from the Coo^muij the use of and 
poir» Off dealJTigwiththdr own property. In either point 
of Tieir, itLsdearthattheinJTxrjtotheCoaipanjylijex* 
chiding them firom the nae of the raihrajfor an indefi- 
nite period, theDefendant ndther completing the works 
him.^lfj nor allowing the Plaintffe to complete them, 
win be irreparable [The caLseciSpeneerT. The London 
andBirming^m Railway Compaiky (a) was referred ta] 

Xr. Wood, yij.Baeoti, and Mr. ToOer, for the Defendant, 
submitted, that the case was one of the first impression. 
The Company must state their case in one of two forms 
— either that the Defendant was a trespasser without 
colour of right, or that he was in possession under the 
contract, which entitled him to complete a certain 
amount and extent of work, and to claim for such work 
a certain payment. In the first case, treating the De- 
fendant as a trespasser without right, it was not a case 
in which this Court would interfere: Deere v. Gttest (6), 
Dctvenport v. Davenport (c). In the second case, consi- 
dering the defendant as proceeding under the contract 
to complete works which both parties agreed in repre- 
senting as being unfinished, still, although they disagreed 
as to the causes of their being so unfinished, there was 
no equity to deprive the Defendant of the means of spe- 
cifically performing his contract, and thereby leaving 
him to prove before a jury, or in some other manner, as 
best he might, the amount of profit or advantage which 
had been diverted from him. The case was especially 
one which, both from the relative position and rights of 
the parties, as well as firom the conflict of evidence on 
the numerous questions of fact, the Court would leave 
the parties to their l^al remedies. 

(a) 1 Bailw. Cas. 159. (h) 1 My. A Gr. 616. (c) 7 Haie, 217. 
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During the progress of the argument on the questions 
of fact, further affidavits were filed, but were rejected 
by the Court 

Vicb-Chanoelloe : — 

I have felt great difficulty upon one question, — which 
I always do when it is pressed upon me, — that is, the 
rejection of affidavits. The consequence of doing so 
is, that I know I am deciding the case without having 
before me all the information which the parties think 
material Certainly, according to my recollection of 
the practice when I was at the bar, it was this: When a 
motion was brought on, and the opposite party applied 
for time to answer the affidavits, the usual course was 
to give time in the first instance, unless the case was 
said by the counsel on the other side to be one which 
could not brook delay; and then the practice of the Vice- 
Chancellor of England was to hear the motion, and de- 
cide whether he would give the parties time to answer 
the affidavits, or, after he had heard them, whether he 
would give them leave to file affidavits in answer to the 
particular parts of the case which he thought pressed 
them. That was invariably the course pursued. If the 
practice be as I am now told, — that, until the Plaintifi^'s 
case is over, the parties may go on filing affidavits, — it 
is impossible that justice can be administered. The ar- 
gument on the other side is opened; the defect in the 
case is pointed out; the Court itself makes observations 
which lead the attention of the parties to what are or 
may be supposed to be the weak points in the case ; and, 
before the counsel sits down, new affidavits are poured 
in, to which the other side have no opportunity of ad- 
dressing themselves. One might even suppose a more 
extreme case to shew that such cannot be the practice: 
the parties may keep back the most important affidavits 
purposely until the last moment. I was quite prepared 
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1849. fo^ *^^ answer I received firom two of the Judges to 
" -_" whom I addressed a question on this point. The an- 
LiNOASHiBB swer was, that they always considered the Court had 
V, ' the discretion of allowing affidavits to be received at any 
Ha tctbs lby. ^« jj^^ during the argument, which the Court required or 
Ju dgmen t, demanded, but that it never was at the option of the par- 
It is only in ties to bring forward their affidavits in that way. Both of 
owes/a^^ot the learned Judges make use of the same expression; 

Se*^4^^?t^t " ^^^* *^^^® ^^^* ^® ^ ^^^y special case for it'' It 
affidayits are amounts to no more than this : that the Court may, in 

admitted on a . , 

motion, after it this as in all Other cases, regulate its own proceedings, 
«d to ti(Wt. ^^^ admit affidavits after the case is opened, if it should 

appear that the justice of the case requires it. I do not> 
however, think, that in this case the result of the mo- 
tion can depend upon the point to which the new affidar 
vits are directed. 

Now, with regard to the general question, I must 
<K)nfess that when the case was first opened I was strong- 
ly impressed against the application, and I will refer to 
one branch of the Plaintiffs' argument, because it en- 
ables me the better to state what my view is of the ac- 
tual state of the case. It is said, that where one party, 
being the owner of an estate or of other property, makes 
a contract with another to do some work respecting that 
property, — ^to build a house upon it, for examplei, or to 
cut down and carry away timber, which timber is to re- 
m^n the property of the owner after it is carried off a 
particular part of the estate, — that, if the owner of the 
property afterwards changes his mind, he may simply 
determine the contract; and, if the other party to the 
contract should insist upon going on to build the house, 
which would involve some damage to the inheritance, 
or should insist upon cutting down the trees, that this 
Court will restrain him by injunction at the application 
of the owner. At first I intimated a strong opinion 
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against that proposition in any sense whatever. It af- 
terwards appeared to me (although I am not even now 
prepared to say the principle is a very clear one), that 
I could not say in the abstract such a case might not 
occur. I put this case to Mr. Bird: — Suppose the owner 
of timber contracted with a party to cut down the tim- 
b^ for him, and carry it to the canal bank, that it might 
be transported to a place of sale, and that he was to do 
this within a month, and then receive 500^. for doing 
it; if, in that case, the owner of the timber were to say, 
" I have made up my mind not to cut the timber, but 
here is your 500Z.,'' and the party who contracted t© 
cut it down were to say, " I will not take the 600Z. un- 
til I have done the work, and your timber shall come 
down," I do not think there would be much difficulty as 
to the principle upon which the Court might say, that 
the destruction should not take place. But if, as the 
case was put by Mr. Bird, the owner of the timber were 
to say, '^ You may bring an action against me, and the 
jury will give you so much out of the 500t,'' — or what- 
ever the price of the work might be, — " as the jury may 
think would be the profits to you, after deducting all 
the expenses of cutting and carrying the timber,'' I 
certainly cannot agree to the proposition that this 
would be a ground for the interference of this Court on 
behalf of the owner. A contract entitles the party to 
receive an ascertained sum for the entire work on a 
given day; but the proposal of the owner in such a case 
assumes that the contractor is only entitled to receive 
what the jury shall consider to be the profit, — a profit 
which the jury could not measure accurately, and a pro- 
fit, not at the expiration of the time when the contract 
would or might in due course have been performed, but 
at the expiration of an indefinite time, when the case 
shall happen to be tried. 
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The case stands thus : A person, — ^for I must not treat 
it as govemed by any different role because the Plain- 
ti& happen to be a Railway Company, aRailway Com- 
pany having no advantage in this respect over anybody 
else, their contracts with the parties who do the work 
not being matters provided for in the Acts of Parlia- 
ment, — ^it is only the case of a person having property, 
over which he wants a railway for important purposes, 
contracting with some one to make the embankments, 
the excavations, and the tunnels, lay the rails, and do 
all the work for him, with a stipulation, that^ if the 
contractor does not go on and complete it by a certain 
time, the employer may turn him out of possession of 
the property which is deUvered to him for the purposes 
of the work. 



It was said that the fact of turning the contractor 
out, had the effect of making any subsequent attempt 
by him to enter upon or deal with the property no- 
thing more than a trespass, and that, in case of tres- 
pass, this Court wiU not interfere. In strictness, wher- 
ever a Railway Company empowered by an Act of Par- 
liament to take land for the purposes of the railway, 
enters upon land which it is not authorised to go upon 
or take, that is a trespass, but still it is what the Court 
calls a trespass under the colour of right The Com- 
pany is not then professing to do anything more than 
the Act of Parliament empowers them to do, and the 
Court has always said in those cases, where the mis- 
chief is irreparable, that it wiU interfere and confine 
the Company within the powers of their Act of Parlia- 
ment. And although it is undoubtedly a trespass, still 
the Court has most usefully and properly interfered to 
prevent the trespass in such cases. The Court treats 
the Company as not meaning to commit a trespass, but as 
asserting a right; and it simply enquires what the right 
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is under the power or contract. The Court allows the 1849, 
Company to do what they profess a desire to do, — ^that rp^^ ^^ 
which the Act authorises, and nothing more. I may i|^°^"'^ 
observe on this point, that I entirely agree with the ob- v, 

serrations made by another branch of the Court, in a 

case (a) cited before me in Lady Davenport^ 8 case (b). It •Mew**'^' 
is clear that the old rule as to interference in cases of 
trespass has been very much broken in upon in favour 
of parties in possession. I referred on this subject to a 
case(c) where some miners claimed a right, for the pur- 
pose of draining mines, to make a watercourse through 
a park, and a bill was filed to restrain it. The answer, 
I remember, to my great surprise when I read it, was 
simply an assertion that this, if anything, was a mere 
trespass, and that in that case the Court would not in- 
terfere. Neither the Vice-CfhanceUor of England nor 
the Lord Cha/ncelior would hear of that argument, and 
the injunction was granted. They had no doubt about 
the principle. 

Now, although this must be treated as a contract be- 
tween two private individuals, it is a case in which each 
party asserts that he is merely doing that which the 
terms of his contract entitle him to do; and I do not 
know in principle why the Court has not a right to in- 
quire into the question, whether either or which of the 
parties really is within the terms of his contract, if the 
case be in other respects a proper one for such inquiry. 
In order in this case to try the principle, I must of 
course assume that there has been so clearly or probably 
a violation of the contract on the part of the Defendant, 
and a right on the part of the Company to resume pos- 
session and finish their works, that I shall be safe in 
acting upon that supposition. 

(a) 2 Coll. 231. (b) Davenport v. Davenport, 7 Hare, 217. 

(c) Cited 7 Hare, 223. 
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Ig49. The first question therefore is, whether the parties 

Thb Bar ^^'^ ^^ ^^^ ^^^ exceeding that which they have a right 

IiAvcAmna jjy their contract to do; and if that state of thinin be 

Railwat Co. "^ , , ° , 

V, supposed to exist, the question comes to this, — ^Is it a 
fit case for the interference of a Court of equity? 



In order to determine whether the Court should 
interfere, I am first to inquire what is the nature 
of the mischief which will follow from not inter- 
fering. Now, both parties have a great deal to say, 
And I think very reasonably, upon that point I quite 
agree with the argument for the Company, (and I do 
not think it has been attempted to be controyerted,) 
that irreparable mischief will be done to the Company, — 
irreparable in the sense in which the Court uses the 
term, — ^that it is quite impossible that the Court or a 
jury could ever measure the damage to the Company 
from the railroad being shut up for a time, owing to its 
not being in a proper state for working. You may say 
that the Company could carry so many hundred passen- 
gers a day at such a rate, but they might not have had 
those passengers to carry. The diversion of the traffic to 
another line, or various accidents, might deprive them of 
the profit Any calculation of the amount must bemerely 
speculative. That was the view which I took of the case 
of Rigby v. The Oreat Western Railway Company (a). K 
in this case it were confessed that Hattersley had placed 
himself in such a position that the Company ought to 
be allowed to put the line in a proper state, I think the 
mischiefthat would foUow the interruption of that right 
would bring the case within the ordinary rule, care be- 
ing taken that in interfering the Court puts the case in 
a proper course for trial The question then is. What 
is to be done in the interim? Now, in the interim I 

(a) 2 Ph. 44. 
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must take care not to destroy the right of either party. 
The Defendant has quite as much right to claim the ex- 
ercise of this care as the Plaintifis hare. I confess, if I 
am simply to stop the Defendant from going on with the 
line, and it should afterwards turn out that I am wrong 
in granting the injunction, (and I am supposing now 
that I have granted it, and prevented him firom going 
on the line), I do not see how it is possible for me 
ever to give him any but a speculative compensation. 
As the case now stands, a certain quantity of work has 
been done, and certain works remain to be done, and 
to be paid for at a certain rate. The fact to be ascer- 
tained is, what profit that would be to the Defendant 
The profit to the Defendant depends upon his activity 
and skill in executing those works. The jury can no 
more be sure of doing justice to the Defendant by giv- 
ing him the profit which the contractors who shall be 
employed, if it be left to the Company, would make, 
than they can be of accurately measuring one man's skill 
by the skill of another. Therefore, althov^ an ap- 

ent thing firom what the Defendant would get by per^ 
jbnning the work in specie. There may, perhaps, be 
great difficulty in firaming an order which shall pre- 
serve the rights of the Defendant, and yet stop him 
firom the specific execution of the work. That dif* 
ficulty, however, if it be one in this case, has been got 
over by the Defendant, who says that he is willing to 
have an inquiry as to whether any profits might come 
to him in respect of the branch line, supposing it not 
to be executed by himself I cannot, as I have said, 
except in specie, give him precisely what he is entitled 
to; but I have no doubt an approximation may be 
made so near as to make it more for the advantage of 
the Defendant to take that which I am about to men- 
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1549. tian than to decline it for the sake of approaching near 
to the exact profit, in case of his succeeding upcm the 
question now before me. 

The difficulty of the Defendant is this, — that the terms 
of the contract (no doubt very arbitrary, which, perhaps, 
may be necessary in these cases) are, that the Defend- 
ant shall be entitled to be paid nothing until he has pro- 
cured the certificate of the engineer. That certificate 
he has not obtained; and therefore, under the terms of 
the contract, he cannot strictly recorer at law. The 
Courts of law, howerer, I am told, have got over that 
difficulty. If the certificates have not been granted, 
but the engineer of the Company in point of &ct has 
allowed the contractors to go on doing the work, — work 
of which the Company have taken the benefit, — ^the 
Courts of law, I am told, haye in many cases said, that, 
if the contractor, instead of proceeding under the con- 
tract, (ia which case the certificates are necessary), 
brings an action for work and labour done for the use 
of the Company, he is entitled to recover for the work 
done, at the measure and value according to the prices 
specified in the contract (a). This, of course, has been 
in cases where nothing appears to have been really want- 
ing, except a compliance with the form of the contract 
Whether this case would fall within that rule, I do not 
know. 

If in this case the jury should find the contractors 
had not complied with the terms of the notice, and had 
not, after the 9th of March, 1849, efficiently supplied 
the defects complained of, and by this default or omis- 
sion had entitled the Company to the benefit of their 
notice, it might follow that, according to the terms of 

(a) See Nixon v. Taf Vale Railway Company, 7 Hare, 136. 
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the contract, the Defendant may be entitled to nothing 
but what he has actually received. 

What I should propose to direct is this: the Company 
come to me and ask for an injunction, to assist them in 
protecting their property, in a case in which, if they 
are right as to the effect of their notice, the Defendant 
may be entitled to receive nothing more than he has 
already received, which may be much less than the va- 
lue of the work he has done. If this be the way in 
which the case stands, there may be a forfeiture of the 
rest of the pajrments to which the Defendant would 
otherwise be entitled. But if I direct an account to be 
taken of all the works which have been done by the De- 
fendant, and what is the value of that work in money, 
at the prices specified in the contract, so far as the prices 
are specified, and what is the value of such works which 
they have done, where the prices are not specified in 
the contract, the result would be to give him pajrment 
in full, and the forfeiture would be avoided. If that, 
which is here called forfeiture, be in truth a forfeiture, 
— if it be regarded in the nature of those forfeitures the 
advantage of which the Court requires every party to 
waive when he comes into this Court, — ^there is no 
doubt the Court may impose any terms upon the Com- 
pany with regard to it. The stipulation, which is call- 
ed a forfeiture in this case, is included within the terms 
of the contract. It may be a very hard contract, but it 
is within the terms of the contract, and may be neces- 
sary to protect the employers in works of this magni- 
tude (a). 
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The only difficulty which I feel in dealing with the 
case is on the point as to compensation for delay. If 



(a) See Dwncomhe y. Levy, 5 Hare, 232. 
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1849. ^h® Defendant thinks that point so material that he 
cannot waive it, then I must consider how fiur I can 



Tii w cAin m M make an order, and what that order should be, taking 
^, care not to deprive either party of the benefit they 

are entitled to, if in the event it turns out the parfy in 
whose favour I now make an order shall be in the wrong. 



Vicb-Chahcbllob : — 

July 4th. It is necessary that the case should be distinguished 
with reference to the works which have been done, and 
the works that remain to be done. 

With reference to those that have been done, the 
Plaintiff have submitted, and I think properly, as well 
as necessarily, to this,-*-*that if they are to have the help 
of this Court, they must pay for the works which in 
point of fact they get the benefit o£ But with respect 
to the works which remain to be done, if the Plaintifi 
are right in saying that they might by law have resumed 
possession, — ^I use the word '^ possession"' in a technical 
sense, — ^that they might have resumed the works, and 
fimished them themselves, the Defendant cannot in that 
case ask me to make the Plaintiffs pay for work he has 
not done. I have therefore framed the minutes with a 
view to those two divisions of the casa By the order 
which I propose to make, the Defendant is to give up 
possession of both the main and branch lines, and will 
be restrained from interfering, according to the words of 
the injunction prayed. That will have the effect of 
putting the Company into entire possession of the rail- 
way, — ^and then upon the terms of pajring for the work 
done, and the future works, if there has been no forfei*- 
ture, — ^they in fact to that extent get all they ask for. 
The Master may then take an account of what, if any- 
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thing, remains due to the Defendant for works done or 1849. 

materials found at the contract prices, whether certified 1 v^ 

or not. Laho^hibi 

Bailwat Co. 

V. 

It is then necessary to decide whether the Company Hattbbsliy. 
have lawfully obtained that final possession which this Jitdgmmu. 
order gives them. An issue is in some respects the bet- 
ter way of trying this question; but in strictness I have 
no right to direct an issue which involves a question of 
law, unless it be a case in which there is no possibility 
of avoiding it. It was done by Lord Eldon in the 
Olamorgomshire Caned case (a), and by myself in Datu^ 
son V. Paver (6), which the Lord Chancellor afterwards 
affirmed. But, except in cases of this kind, the Court 
has always objected to direct issues which involve a 
point of law. I hardly know why there should be the 
objection, for it is only trying an action for the assist- 
ance of the Judge. The other alternative would be to 
direet the Plaintiffs to proceed to the trial of such ac- 
tion as they may be advised to bring, for the purpose of 
asserting their right, on the 31st of March, 1849, ta 
take possession of the works, — ^the Defendant admitting 
that he held and retained the possession against the 
Company. 



The case was spoken to, on the form of the order. j^^ ^^ 



The PlaintifTs, by their counsel, submitting to account as this Order, 
Court may direct, and the Defendant, by his counsel, waiving all ~~" 

claim to compensation for delay, alleged to have been occasioned 
by the Plaintiffs, in the execution of the works, in &c., done or to 
be done, this Court doth order <fec., that an injimction be awarded 
to restrain the Defendant, his servants, and workmen, from retain- 
ing possession of or entering upon, or interfering with &c., [pursu- 



(a) I My, & K. 164. (5> 6 Hare, 422, 
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1849. ^ ^^® terms of the motion and prayer] until the further order of 
^ V ^ this Court ; but the Defendant and his witnesses are to be at liberty 
t"" T^ff ** *^ reasonable times to go on the said lines and works, for the 
Eailwat Co. P^^^'ix^e of giving eyidence relating thereto upon the trial of the 
ir. issue hereinafter directed. And it is ordered, that it be referred to 

the Master, &c,, to take an account of what, if anything, is due to 
Qf^^ the Defendant, (as surviying his brother or on his own behalf,) in 
respect of any works done or materials found by the Defendant and 
his deceased brother, or either of them, for the Plaintiff on con- 
structing or maintaining the said main line and branch line ; and 
in taking such account, the Master is not to inquire whether works 
done, have been certified by the Company's engineer or not, or whe- 
ther the work was completed within the time limited by the con- 
tract. And it is ordered, that the Master, in taking the said account, 
do have regard to the provisions of the contract, as to the price, and 
as to the materials to be found by either party, so far as the same 
be applicable. Liberty to state special circumstances relating to 
the matters aforesaid ; and for the better taking, &c., just allow- 
ances. And this Court being desirous to have the following question 
of fact decided by a jury, viz. whether on the 31st of March last, the 
Plaintiffs, to the damage and injury of the Defendant, prevented the 
Defendant from completing the contractdatedthe 22ndday of Decem- 
ber, 1846, in &c,, and employed their own workmen to complete the 
same: It is ordered, that a writ of summons be issued out of &c» 
by the Defendant against the Company, pursuant to the Act 8^9 
Vict. c. 109. Direction to proceed to trial at the next Assizes at 
Liverpool. Upon such trial, the Company to admit that, on the 31st 
of March, they did in fact prevent the Defendant from completing 
the contract, and did employ their own workmen to complete the 
same. Order to produce <bc. And this Court doth reserve the ques- 
tion, whether the Defendant is entitled to any compensation in re- 
spect of the loss of profits in not executing the parts of the branch 
railway not executed ; and this Court doth reserve all further direc- 
tions, and the costs of this application, imtil after the said trial, 
and the said Master shall have made his report. Liberty to apply. 
Order to be without prejudice to the right of either party to appeal. 
Beg. Lib., 1923. 6th July, 1849. 
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LEWIS V. MARSH. AprU im, 

BILL by the lessors of a colliery against the lessees for ^^der upon 

. . n ^ 1 "^o*io^i before 

an account of the workings of certain portion of the coal the hearing, 
by the Defendants, and to restrain the working in certain ^^^ and^th^ 
parts of the mine reserved by the lease. The Defendants T*^^ j^®v , 

^ ^ ^ should be al- 

were entitled by the lease to work the coal, subject to a lowed, until 

- ^ 1 < i^/x • 1 publication, to 

certain rent per ton, under an area oi about loO acres, with view and in- 
an exception of the coal lying under and within 30 feet of ^m by thTde- 
certain buildings. It was admitted by the answer that ^f n<iapt« '^ 

° •' the plaintiffs' 

the Defendants had worked some of the excepted coal, mine, of which 

r«Ti • • /• • .• •.-11 1 .1 the defendants 

inere was no provision tor inspection in the lease, and the were lessees. 
Defendants had worked the coal through a shaft in an ad- !?^:^7«o? ^« 

o mine was en- 

loining mine belonging to themselves, so that the demised ^"^^^ ^^ 

^ , ^ ^ ' worked by 

mine could only be entered through the Defendants' means of a 

shaft in an ad- 
^^'^^^ joining mine 

belonging to 
~~~~^ the defend- 

ants. 

The Solicitor' General and Mr. TV. M. James, for the Argument. 
Plaintiffs, moved that the Defendaats might be ordered to 
permit the Plaintiffs, and certain persons mentioned in the 
notice of motion, all or any of them, with workmen and 
other necessary assistants, at all reasonable times, and from 
time to time, to have access to the coal works of the 
Plaintiffs in and through the adjoining coal works of the 
Defendants, to inspect and examine the said coal works, 
the property of the Plaintiffs, and to ascertain the real 
extent, state, and condition thereof, and the real weight of 
the coal from time to time worked by the Defendants 
therefrom. 



They submitted that the Plaintiffs ought not to be left 
to read the admission from the answer, coupled as it was 

VOL. VIII. H 
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Argument, 



with other statements ; but were entitled to the means of 
proving the fact that the Defendants had worked beyond 
their boundary. 

They cited Kynaston v. East India Company (a). Earl 
of Lonsdale v. Curwen (J), and Walker v. Fletcher (c). 

Mr. Wood and Mr. Whithread^ for the Defendants, op- 
posed the motion. — The Plaintiffs might, if they had de- 
sired any such power of inspection, have reserved it in 
their lease ; but they had made no such contract : Blahesley 
V. Whieldon(d). Nor had they, as in Kynaston^ s case, 
shewn any necessity for the inspection. The present 
motion asked more than had been conceded in any of the 
cases referred to ; for the Plaintiffs sought not only to in- 
spect the demised coal works, but also to pass, for that 
purpose, into and through the property of the Defendants. 
No implied contract gave the Plaintiffs such a right. 
Admitting that a power of inspecting their own mine 
might be impliedly reserved; it must be exercised in a 
lawful way, at their own expense. The Plaintiffs might 
open a shaft, and descend into the mine, upon their own 
property; that must be the extent of their legal right 
under the contract. 



Jtidgment. 



Vice-Chancellor : — 

I think the case is one in which there is a necessity 
that the party should be allowed what he asks, in order 
to prove his case. That is the meaning of necessity. A 
party cannot get his rights without proving what his 
rights are; and it is inherent in the case that the Plaintiffs 

{a) 3 Swans. 248 ; S. C. on appeal, 3 Bligh, 163. {h) 3 Bligh, 168, n. 

(c) Id. 172, n. {d) 1 Hare, 176. 
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should have an opportunity of ascertaining that the De- 
fendants do not work more coal than they are entitled to 
do. If there had been a shaft going through the Plaintiffs' 
land there would not be the slightest doubt as to the 
Plaintiffs' right to go down and inspect the works. 
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The object of allowing supports to remain is to prevent 
the ground from sinking ; by which not only the surface, 
but sometimes roads and buildings, are damaged ; and, to 
prevent that, provision is commonly made that certain 
supports shall be left. If adequate supports are not left, 
irreparable mischief will probably follow, and the parties 
endangered in such a case, must be allowed to come the 
moment the supports are about to be taken away. If the 
parties do not make any stipulation as to what the size of 
the supports shall be, a question of difficulty may often 
arise : but when they stipulate (as I understand is the 
case here) that supports, co-extensive with the mass of 
buildings, or of a certain admeasurement, shall be left, the 
difficulty is obviated. 

It appears to me that this is a case as well of necessity 
as of irreparable mischief. I cannot think that, in this 
case, the Court is required to direct the preliminary refer- 
ence which was considered proper in the case of Kynaston 
V. The East India Company (a). It was there a question, 
whether it was necessary to examine the warehouses in- 
ternally in order to get at the full amount. I do not 
conceive that the Court would go into that question when 
the implied contract between the parties would give the 
right of inspection. It appears that the Court has once 
allowed the inspection to take place before the hearing. 

Mr. Wood interposed a difficulty, which I confess 



(a) 3 Swan, 255. 
H 2 
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presses me more in a moral view of the case than in its 
legal bearings, — that you must go through the workings 
in the mine of the Defendants. I cannot, however, think 
the Defendants, by choosing to work their colliery in a 
way which gives the Plaintiffs no access, except through 
the property of the Defendants, to their own property, which 
they have a right to examine, can afterwards be allowed 
to urge their own act, — an act done for their own con- 
venience and benefit, — as an objection to the inspection 
which the Plaintiffs would otherwise have obtained. 



The Defendants objecting to the admission into their 
mine of certain of the persons mentioned in the notice of 
motion, the Plaintiffs consented to withdraw the names of 
the persons objected to. 



Order, This Court doth order, that at all reasonable times until publication 
shall pass in this cause, the Plaintiffs be at liberty, upon giving rea- 
sonable notice, to view the Plaintiffs' mine in &c., and the workings 
of the Defendants therein ; and it is ordered, that such persons as the 
Plaintiffs shall appoint be at liberty also to view the said mine 
and workings, on giving a fortnight's notice in writing to the De- 
fendants of the names and descriptions of the persons so to be 
appointed to view and inspect the same on the part of the Plaintiffs, 
the Plaintiffs by the ircounsel imdertaking not to appoint I.T., &c. for 
such purpose ; and it is ordered that the Defendants do permit the 
said Plaintiffs and the persons so to be appointed, other than the said 
I. T., &c., to have access to and to view and inspect the said mine and 
workings ; but this order is not to entitle the Plaintiffs to view or 
inspect any part of the Defendants' mine, except for the purpose of 
ascertaining the boundary of the Plaintiffs' mine. — Reg Lib. 1848. 
fo. 791. 



See Bovill v. MoorCy Da vies on Patents, p. 370. 
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O'KEILLY V. ALDERSON. May2U,mh 

JWM 2nd, 
U NDER a settlement, dated the 1st of November, 1833, Under a power 
a sum of 1,378/., New 3^ per cent. Stock, was transferred ^hdngorconti- 
into the names of Alder son BniMorphett, upon trust for Ann ^"^8 trustee 

-^ ' ^ .to appoint a 

the wife oi Richard Payne, for her separate use, for her life; new trustee in 
and after her decease, for Richard Payne the husband, for trustee dying, 
his life; and after the decease of Richard Payne and Ann abroacTbe-^^^ 
his wife, upon trust, if there should be no children of that coming inca- 
maxriage, for Martha O^Reilly Cross, and if there should &c., the sur- 
be any children of the marriage, then in trust for Martha ^^ough^im- 
0*Reilly Cross and such children as Ann the wife should ^f^ residing 

" ^ ^ ^ abroad, may 

appoint, and in equal shares in default of appointment, appoint an- 
The deed provided, that if Alderson and Morphett, or in the place of 
either of them, or any future trustee or trustees to be ap- ^^^^ ^^' 
pointed as thereinafter mentioned, should happen to die. Although 

. . . . taking up his 

or go to reside abroad, or be desirous of being discharged permanent re. 

/•j/» /• jT^^i_ • sidence abroad 

oi and nrom, or reiuse or decune to act or become inca- \^ ^^q\^ ^ case 
pable of acting in, the trusts thereby in them respectively J^®f ?^* .*^*^ 

■^ . r J facto deprive a 

reposed, before the said trusts should be fully performed trustee of his 
or discharged, then and in such case, and when and so such a disqua- 
often as the same should happen, it should be lawful to tities^^the^ces- 
and for the surviving and continuing trustee, or if there *^^ ^"® *"^^ 

^ *^ to have a new 

should not be any trustee, then to and for the executors trustee ap. 
and administrators of the last surviving trustee, by any place, 
writing or writings, executed as therein mentioned, to ^^^^ ^^^ ^^ 
nominate, substitute, or appoint any other person or per- tees, having 

. ^ _ power to ap- 

sons to be a trustee or trustees m the stead or place of the point new 
trustee or trustees so dying, or going to reside abroad, or ^^^ g^^jj ^ 
desiring to be discharged, or refusing or declining to act, pomtment im- 

partial ly, as 

or becoming incapable of acting as aforesaid. between their 

cestuis que 
trust, and not 

There were no chHdren of the marriage, and Ann the ^^^^l^^' 
wife died, leaving her husband surviving. Morphett, one with them. 
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of the trustees^, died in December, 1848, and Alder son, the 
other trustee, resided in France. The Plaintiff was a pur- 
chaser of the reversionary interest of Martha O^Reilly 
Cross, and the Plaintiff's solicitor, soon after the death of 
Morphetty forwarded to Alder son, a deed for the appointment 
oi Brady as anew trustee; and the solicitor oi Payne, the 
tenant for life, being also in communication with Alderson, 
prepared a deed for the appointment of Freeman as a new 
trustee, and which latter deed Alderson executed. The 
Plaintiff, on becoming aware of this appointment, placed a 
distringas on the stock. Alderson being thus prevented 
from transferring the fund into the names of himself and 
Freeman, the solicitor for Payne and Alderson gave notice 
to remove the distringas, and the bill was thereupon filed 
to restrain the transfer. 



Argument. The Solicitor- General and Mr. Rogers for the Motion. 

Mr. Wood and Mr. /. H. Palmer, contra. 

The questions argued were : First, whether the power of 
appointment of new trustees could be executed by Aider- 
son, after he had taken up his residence abroad ; secondly, 
whether such residence abroad did not incapacitate him 
from continuing a trustee, and therefore form a ground for 
taking the fund out of his control ; and lastly, whether his 
conduct in appointing a new trustee without communicat- 
ing his intention of doing so to the Plaintiff, and in 
attempting to remove the distringas, was not improper, 
and a ground for taking the fund out of his power. 



Judgment. ViCE-ChANCELLOR : — 

Each party in this case appears to have done his utmost 
to put himself as far as was possible in the wrong, without 
doing that which the Court would act upon as being illegal. 
Alderson, the surviving trustee of the stock, appears for 
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for nearly six years before, and at the time of the death of 
Morphetty his co-trustee, to have had, and he still has, his 
permanent residence at Calais, In this state of things, the 
right of the Plaintiff to have a new trustee is not to be 
disputed. But what was the proper course ? Surely to 
communicate with the Defendant; or, if he thought right 
to apply to Alderson, he should have made known to him 
his own wishes, and requested him to make the necessary 
communications to Payne, the tenant for life. But instead 
of this, he selects Brady as a trustee for himself, and 
requests Alderson to execute a deed prepared by his soli- 
citor, appointing Brady as such trustee, — ^the letters of his 
solicitor to Alderson being calculated to impress Alderson* s 
mind with the idea that he was acting for the Defendant as 
well as for the Plaintiff, whilst in truth all was behind the 
back of the Defendant; and nothing could well be more 
improper. 



1849. 



O'Reilly 

V. 

Aldebson. 



Judgment, 



Alderson, however, did not execute the deed; but 
came from Calais, and (as I understand) discovered that 
the letters of the Plaintiff's solicitor had been ex parte as 
regarded Payne, But, unless the conduct previously 
pursued by the Plaintiff could justify it, a course of con- 
duct, not much less objectionable, is pursued on the part 
of Payne, Without any communication to the Plaintiff, 
either that Brady would not be appointed, or that another 
person {Freeman) is to be appointed, Alderson, at the 
suggestion of Payne, appoints Freeman, and proceeds to 
the Bank to transfer the Stock into the joint names of 
Alderson and Freeman; a transfer which is prevented 
only by the distringas. Now, without saying that the 
appointment of Freeman is invalid, by reason of this ex 
parte proceeding, I feel it a duty to declare that the ap- 
pointment oi Freeman, ex parte, wsls most objectionable. 
The tenant for life and remainderman being both adult, 
why is a trustee to act ex parte in a point so important as 
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Judgment. 



the appointment of a trustee of their property ? I know 
O'Beiixy I correctly state the practice of professional men when I 
say that this is not the course usual in such cases. I am 
sure it is not that even course which a trustee ought to 
hold between his cestui que trusts^ and I am equally sure 
that it is a most indiscreet course as regards his own in- 
demnity. The proposition that the previous conduct, on 
the part of the Plaintiff, justified the Defendant, Payne ^ is 
inadmissible. The consequences, now before me, super- 
sede the necessity of any further comment. An expensive 
motion has been occasioned upon a point inyolying no 
question of right, which a little temper and discretion 
would certainly have settled. 



Upon the merits, I think that Alderson had power to 
appoint a new trustee in the room of Morphetty notwith- 
standing his permanent residence at Calais; and the only 
question, possibly, might be this : — ^whether, if Alderson 
chose to appoint Freeman, a person to whom the Plaintiff 
objects, behind the back of the Plaintiff, knowing that the 
Plaintiff desired to be consulted as to the appointment of 
the trustee ; whether, in that case, the Plaintiff is not en- 
titled to require Alderson to justify the appointment? 
But I will assume the appointment to be unobjectionable. 
The question then will be — whether, if the fiind should 
be transferred into the joint names of Alderson and Free- 
man, it will be in that state in which it ought to be under 
the trusts of the settlement; the Plaintiff, one of the cestui 
que trusts, objecting to it ? This makes the objection de- 
pend not upon the appointment of Freeman, but upon the 
stock continuing in the name of Alderson, solely or jointly 
with another, when his permanent residence is admitted 
to be in foreign parts. Now I confess that circumstance 
appears to me to place Alderson, prima facie, under a 
disqualification for the office of trustee ; not such a dis- 
qualification as, ipso facto, makes him not a trustee, but 
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such a disqualification as, primd facie y entitles any cestui 
que trust to require that the office should be filled by an- 
other trustee. It was said that the appointment of a new 
trustee, in such a case, was not compulsory upon any one, 
but discretionary. To that observation, in the case of a 
trustee taking up his residence permanently abroad, I 
am not prepared to accede. I do not say that a case might 
not exist in which a trustee might not properly refuse to 
appoint a new trustee, only because a trustee had gone 
abroad ; but, in the case of permanent residence abroad, I 
think that if a trustee, having power to appoint another 
in his place, should refuse to exercise that power, the 
Court would control his discretion. If Freeman should 
die in the lifetime of Alderson, the trust will again be ex- 
posed to the inconvenience of an absent trustee ; a case 
which I observed, at the time of the argument, is omissus; 
I may suppose, also, the case of incapacity from lunacy 
or other causes. 
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I think that, pending the suit, the position of the stock 
ought not to be altered, by placing it in a state in which 
it ought not to be; and that the injunction, therefore, 
ought to be granted to restrain the transfer until the hear- 
ing of the cause, or further order. 



The cause was afterwards heard, and the fund transferred 
into Court. 
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Januarf^Uh, ATTOKNEY-GENEKAL t?. THOMPSON. 
Where the re- J^ JJE original information stated an indenture of feoiff- 

spective titles 

alleged hy the ment of the 1st of October, 1735, made by Mvan Tre- 
defcndaii'^ Aarw, of his part or share of the farm and lands called 
were ant^o- Penydarren^ otherwise Ton y faldy containing the seve- 
plaintiff claim- ral closes therein named, to and to the use of John 
sion in lands WilUamSy his heirs and assigns, and a lease, dated the 
i^thf p^se^s^- 2nd of October, 1735, made by John Williams y of the same 
sion of the de- premises, for a term of nine hundred and ninety-nine years, 

lendani as les- ^^ ^^ 

see, and the to the said JEvan Treharn, reserving an annual rent of SI. 
claiming to be The information then stated a devise by the will of John 
to such l^S Tr*7/iam5, dated the IStii of November, 1735, of his un- 
but admitting divided moiety of the farm and lands called Penydarren, 

that he derived 

his title under otherwise Ton y faldy containing the several closes therein 
feged^by the named, subject to the said lease, to trustees, upon trust for 
plamtiff to ^Q Protestant Dissenters of Merthyr Tydvil ; and that, in 

have been les- ^ jj^ 

see only, and 1784, the person entitled to the residue of the term joined 
eels mention- with the owner of the other moiety of the premises in 
under which^ demising the entirety for some long term for mining pur- 
he clahned, in poses ; that the Defendants, Thompson and Formany 

some respects, * . /. .i . j i 

although not had come mto possession oi the premises under such 
^on(^'d^Tdth demise of 1784 ; that the said Defendants, or those under 
the parcels de- -^Jiom they claimed, had procured to themselves an assim- 

scnbed m the . . 

demise to such ment of the residue of the said term of nine hundred and 

allefired lessee 

it was held ' ninety-nine years in one moiety, and a conveyance of the 

that the plain- 
tiff was enti- 
tled to a discovery of such parcels, and to a production of so much of the purchase deed 
as described them. 

A plaintiff is not entiUed to discovery of documents, the right to the possession or 
inspection of which is not necessary to the proof, and is only consequential upon the 
existence of the tide he claims, that title not being admitted, — ^but where the Court finds 
upon the answer, that, although the title of the plaintiff is not admitted, the question as to 
the existence of such title is a question to be tried, — the plaintiff is entitled to the dis- 
covery and production of particulars material to establish his case on such trial. 

Considerations of the limits of the right to discovery, in cases of adverse title, of the 
deeds and evidences in the possession of the defendant. 
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other moiety : that the Defendants had worked the mines 1B49. 

under the lands contained in the demise of nine hundred Attorney- 

and ninety-nine years, and had taken large quantities of ^ 

minerals and ore therefrom; and the information prayed T hompso n. 

an injimction and account. Statement, 

The Defendants by their answer stated an indenture of 
feoflSnent of the 4th of June, 1728, whereby a moiety of 
Tyr Ton y fald {containing the parcels therein described) 
was conveyed to Eoan Treharriy his heirs and assigns; 
but the Defendants added, " that the parcels comprised 
and described in the said feoffment of the 4th of June, 
1728, do not correspond either in quantity or description 
with the parcels comprised in the indenture of feofl&nent of 
the 1st of October, 1735, in the said information set forth, 
as the same are therein described and set forth, although 
some of such last-mentioned parcels are the same in de- 
scription but not in quantity as some of the parcels in the 
said indenture of feofl&nent of the 4th of Jime, 1728. 
But the Defendants say, they have never seen the indenture 
of feoflSnent of the 1st of October, 1735, or the indenture of 
lease of the 2nd of October, 1735, in the said information 
set forth, nor is any mention or allusion whatever made to 
either of such last-mentioned instruments in the abstract 
of title, or in any of the deeds which were furnished to 
the parties under whom these Defendants now claim to be 
entitled in fee-simple to one moiety of the hereditaments 
and premises comprised in the said feoffment of the 4th 
of June, 1728, upon their purchase thereof in the year 
1801, as after mentioned ; nor had these Defendants any 
reason to believe or suspect, nor did they believe or sus- 
pect, or ever hear till the year 1842, that there were such 
deeds as the feoffment of the 1st of October, 1735, and the 
indenture of lease of the 2nd of October, 1735, in the said 
information mentioned." 
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V. 

Thompson. 



1849. The Defendants stated certain mortgage deeds made by 

the heir at law of Bvan Treham in 1775, purporting to 
convey the premises in fee without any mention of the 
alleged deeds of 1735 ; and they also stated several 
Statement, demises of the undivided moieties of the said premises by 
such heir at law, and by the owner of the other moiety in 
1784, with power to work the mines, to persons who 
formed a partnership called the Penydarren Iron Com- 
pany, and which partnership afterwards purchased the 
fee-simple of a moiety of Ton y fald^ which was duly con- 
veyed to them by indentures of lease and release dated 
the 20th and 21st of November, 1801, "by the same 
description of premises as the hereinbefore stated descrip- 
tion of the premises comprised in the said deed of feoff- 
ment of the 4th of June, 1728 (subject to the said lease of 
1784), and save and except a lease of 1796, to the same 
partnership ;" and also, ^* save and except a yearly rent of 
SL issuing out of the said moiety of the premises due to 
the trustees for the time being of Yrusgorgy Meeting- 
house in Merthyr TydviL*^ The Defendants said, they 
believed that the payment of such SI. had not been made 
by the heirs of Evan Treham in respect of the rent 
reserved by the alleged lease of the 2nd of October, 1735; 
and that the deeds of 1801 first subjected the premises to 
the said payment : they admitted the payment of the 31, 
annually since 1801. The Defendants, among other things, 
stated, that it would appear from the leases and docu- 
ments in their possession, that some part of such land 
was divided, and the other undivided. The Defendants 
claimed both moieties of the land in their possession 
under the demise of 1784; and under the said conveyance 
of November, 1801, they claimed the fee simple of the 
moiety formerly belonging to Evan Treharn, and they 
claimed to work the mines under such title. They denied 
that the alleged term of nine hundred and ninety-nine 
years had ever been assigned to them, or any person under 
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whom they claimed ; and they admitted the possession of 
the deeds of the 20th and 21st of November^ 1801. 
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The information was then amended, by charging that the 

Defendants claimed under the alleged conveyance of the Statement. 
20th and 21st of November, 1801 ; but that if any such con- 
veyance was ever made, the lands to which the same 
applied were not in fact the lands comprised in the inden- 
tures of the 1st and 2nd of October, 1735, and so it would 
appear if the Defendants would set forth the full particu- 
lars and quantities of the lands as contained in the said 
alleged indentures of the 20th and 21st days of Novem- 
ber, 1801. 



The information charged that divers parcels of the lands 
which the said Defendants admitted to be in their posses- 
sion and occupation, differed in quantity and description 
from, and were not identical with, the lands and premises 
contained in or intended to be conveyed by the said in- 
dentures of the 20th and 21st days of November, 1801 ; and 
that the said Defendants were, in fact, in the possession 
and occupation of the lands contained in the said inden- 
tures of the 1st and 2d days of October, 1735, as well as 
of the lands alleged by them as aforesaid to have been 
conveyed by the said indentures of the 20th and 21st days 
of November, 1801. 



The answer to the amended information denied that the 
Defendants claimed the lands mentioned in the information 
under the deeds of November, 1801, save as their former 
answer had stated; and they insisted, that, under the cir- 
cumstances, and for the occasions herein and in such 
answer in that behalf set forth (to which they also craved 
leave to refer), they ought not to be compelled, and they 
therefore declined to set forth fully and at large the de- 
scription and quantities of the parcels of the lands and 
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AlTOTlTZT- 



prMDHes wliich die said indentures of the 20di and 21st 
dayi of XoTember, 1801, purport " and eflfect^ to amvey. 
For ther said Tas ther alleged the {sbct and truth was,) that 
the zSofressdd indmtiires of the SOdi and 21st dars of Xo- 

m 

Tcmber, 1801, were their own title deeds, and exdnsTrely 
related to their own title to the lands and premises of 
which they were in possession, as in their said former 
answer mentioned; and did not, as ther beUered, form 
any part of the title of the charitT in the said information 
mentioned to the premises comprised therein, and did not, 
as thejr believed, prove or tend to prove any of the allega- 
tions in the said amended infiirmation mentioned, any 
farther or otherwise than as such all^ations or any of 
them were or might be therein and in their former answer 
admitted to be trae. And the Defi?ndant5 denied it to be tme, 
that any part or parts of the lands and premises in their pos- 
session or occupation did to any extent differ in quantities 
or description firom, or were or was in any respects in 
£act not identical with, the lands and premises described 
in the said indentures of the 20th and 21st days of Novem- 
ber, 1801, and thereby purported to be conveyed. 

On the motion for the production of the papers referred 
to in the schedule to the answer, the Defendants resisted 
the production of their purchase deeds of the 20th and 
2l8t of November, 1801. 



Ar^itMtMi. 



The Solicitor-General and Mr. Blunt for the motion. — 
The admission of the relevancy of the documents is suffi- 
cient to entitle the informant to their production, unless 
the effect of that admission is taken away by shewing a 
sufficient ground of protection. The assertion, that the 
documents are evidences of the Defendants' title, and that 
the Defendants believe they will not support that of the 
Plaintiffs, is not alone a protection : Harris v. Harris (a). 



(a) 4 Hare, 179. 
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Bannatyne v. Leader (a). The Court will judge of their 
eflFect when the documents are produced. In this case 
the right of the Plaintiflfs to production is strengthened by 
the admission in the answer, that the parcels described 
in the several deeds do to some extent at least corre- 
spond. 



1849. 
Attorn EY- 

GENERAIi 
V. 

Thompson. 
Argument. 



Mr. Walker and Mr. Collins, for the Defendants, con- 
tended, that there was no ground upon which the Court 
would order the production of the title deeds of the De- 
fendants. The parties did not claim under any common 
title. There was no identity shewn to exist between the 
lands, the reversion of which was claimed by the informa- 
tion, and the lands in the possession of the Defendants. 
The name of Eoan Treharn, indeed, occurred in both 
titles, but it was mentioned as dealing with a different 
subject. A rent of 3Z. occurred in both titles ; but the 
rent on the property to which the information referred 
was an incident of the reversion— the rent on the property 
of the Defendants was a rent-charge. This, in fact, 
was the case made by the information. The amended in- 
formation charged that the lands comprised in the deeds 
of 1801, and those in the deeds of 1736, were not the 
same. The case, therefore, stood thus : — ^the charity claimed 
some estate of which, they said, the Defendants were in 
possession; and they said the Defendants have deeds 
which relate to other lands, and ask that they may be 
ordered to produce the deeds, not relating to the lands 
which they claim, but to other lands as to which they did 
not dispute the Defendant's title. The application was to 
this extent unprecedented. If the informant might have 
been entitled to the production on the original information 
(which, in a case of adverse title, was denied,) any pre- 
tence for such production was excluded by the amendment. 



(«) 10 Sim. 230. 
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1849. Vice-Chancellor : — 
Attorney- There is no doubt as to the principle by which this case 
y^ must be governed. It is found in all the authorities, one 

Thompson, ^f ^^ j^st of which is the case of Glover v. Hall (a). The 
Judgment, Plaintiff must shew that he has an interest in the document 
the production of which he seeks. What is the meaning 
of the term interest thus applied ? It is not interest in the 
nature of property. If the right were so limited, the pro- 
duction would be very rarely obtained. It is sufficient 
that he be so far interested in the document as to stand in 
need of its production for the legitimate purposes of the 
litigation in which he is engaged with the Defendant, — 
for the purposes of the suit. He must shew that it is, or 
may be, evidence which may prove, or lead to or assist in 
proving, his case at the hearing of the cause; and this 
interest he must make out from the answer of the DefeCfflant. 
It must be shewn that the document is of a character that 
it will or may give a discovery of the case or a portion of 
the case without proof of which the Plaintiff cannot have 
a decree. The claim on behalf of the Charity is to the rent 
of 3Z. a-year, under the lease by Williams to Treham, 
The Defendants claim to hold the land under a convey-;^ 
ance from Treham or persons claiming under him. Apply- 
ing to that state of things the rule laid down in Bolton v. 
Corporation of Liverpool (i), it is clear that none of the 
deeds in the possession of the Defendants can prove the 
title of the Charity to the rent under the demise to Treham. 
No case, at least, is alleged to shew that any such evidence 
can be found in the Defendants' deeds. There are, how- 
ever, two things to be proved in support of the informa- 
tion: first, that under the demise of Williams y the Charity 
is entitled to the SI, a-year; and secondly, that the De- 
fendants are in the possession of the lands out of which the 
31. a-year is to arise. If the deeds of 1801, under which 

(a) 2 Phill. 484-492. (b) 1 Myl. & K. 88. 
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the Defendants say they have purchased the lands in their 
possession^ will shew the identity of the lands, they will 
prove one of the branches of the case, which, in support 
of the information, it is necessary to establish. The De- 
fendants, it is true, deny the right of the Charity to the Argument 
SL a-yeax which is claimed, but that may be proved by 
other means; and I cannot, because that part of the case 
is at present not proved or admitted, refuse the Plain- 
tiff the discovery which he asks, to enable him to make 
out the other part of his case. It is not like the case 
of Adams v. Fisher (a), in which the Lord Chancellor 
held that the Plaintiff must shew a title to the account, 
before he was entitled to a production of documents re- 
lating to the items of the account; nor is it like the case 
of Dubless V. Flint (J), in which a motion to bring into 
Court money admitted by the Defendant to be in his 
hands was refused, there being no admission of the Plain- 
tiff^s title. The circumstance that the Defendants ignore 
the title of the Charity is not a reason for refusing to dis- 
cover whether the lands comprised in their deeds are the 
lands out of which the rent which the Charity claims is 
to issue. 



The Defendants then allege that the deeds of 1801 are 
their own title deeds; but this is not a ground for refus- 
ing the production, so far as they may be necessary to 
establish the tide alleged by the Plaintiff. In many cases 
in which a bill is jSled to impeach a deed under which the 
Defendant claims, the Plaintiff is entitled to move for the 
production of the deed. This has been done in cases 
where it has been alleged that something appears on the 
face of the deed itself, which would tend to prove the case 
of the Plaintiff: Kennedy v. Green (c). But it has not 
been confined to such cases. Applications were made for 
the production of instruments forming the title of the 

(a) 3 My. & Cr. 626. {h) 4 My. & Cr. 502. {c) 6 Sim. 6. 
VOL. VIII. I H. W. 
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Defendants in the cases of Beckford v. Wildman (a), 
Tyler v. Drayton (6), Balch v. Symes (c), Fencott v. 
Clarke (d), Neate v. Latimer (^), PUkington v. Hims- 
worth {f)y and Carter v. Ooetze {g); and in all these cases 
Argument. I believe the production was ordered. The Court has 
not been precluded from making the order by the mere 
denial of the PlaintiflPs tide, but has gone into the in- 
quiry, — ^whether it did not appear by the answer that 
there was a question to be tried, upon which question 
the documents might furnish evidence on behalf of the 
Plaintiff. There are certainly cases in which title-deeds 
are spoken of as if they were the subject of a particular 
privilege (A), but I do not think that it has ever been 
decided that a ground must be laid for their production 
which does not apply to other documents. 



Judgment, 



Vice-Chancellor : — 

In this case I shall not recur at large to the points I 
observed upon at the close of the argument, relating to 
the principle by which my judgment must be guided. To 
one point only I think it right to recur, — I mean the dis- 
tinction between cases of the class now before me, and 
cases such as Dublessr. Flint (i), and Adams v. Fisher (k), 
and other like cases in which the Court has said, that as 
the Plaintift's title was not admitted, the Court would not 
before the hearing make an order against the Defendant, 
to which order the Plaintiff would not be entitled unless 
he had the title which he asserted. The object of the 
motion in this case is to obtain evidence (by means of dis- 
covery), by which evidence the Plaintiff's title is to be 



(a) 16 Ves. 438. 

(b) 2 Sim. & St. 309. 
(<?) T. & R. 87. 

(d) 6 Sim. 8. 

{e) 2 Y. & C. 257 ; S. C. 4 CI. 
& Fin. 570. 

(/) 1 Y. &C. 617. 



{ff) 2 Keen, 581. 

(h) See Firkins v. Lowe^ 13 
Price, 193 ; and CoUinsY, Oredey, 
2 Y. & J. 491. 

(i) 4 Myl. & Cr. 502. 

{k) 3 Myl. & Cr. 526. 
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proved at the hearing. To refuse a discovery because IS49, 
his title is not admitted, would be to refuse it in the case Attorney- 
in which it is wanted, and for which the rule of the Court ^ ^^ 
giving discovery to the Plaintiff intended to provide. In T hompso n. 
Adams v. Fisher, the Plaintiff alleged that the Defendant Judgment. 
was an accounting party to the Plaintiff's testator, in re- 
spect to his employment by the testator ; and the Plaintiff 
moved forthe production of documents in the Defendant's 
possession, relating to matters of the alleged employment. 
The Defendant denied his employment by the testator, 
and his liability to account to the testator's estate, — ^he 
said that the person who employed him, and to whom 
alone he was accountable, was a third person, A. B., — Distinction 
who was the testator's agent, and was accountable to his ^^^ch^sco^ 
estate; and the Lord Chancellor decided, that until the very is sought 

of evidence re- 
privity between the Defendant and the testator's estate lating to the 

itATTlS Ol ftTI £LC- 

was established, it was premature to call for a production counttheright 
of documents, which related exclusively to the items of ^g^^J^^ ^d 
the account. The same reasoning would not applv. if, as cases in which 

. -rr- . -^ . ^ X ^ . 1 1 . X , it relates to the 

in Sams y. Hams (a), (cited at the bar), the contents fundamental 
of the documents had related to the fundamental point in dTsmite"— the 
the Plaintiff's case, namely, his right to call for an account. ^^^^ ^ ^^® 

' "^ ' '^ account. 

The only inconvenience which the decision in Adams 
V. Fisher would occasion to the Plaintiff, was some pos- 
sible delay (see JRowe v. Teed (5), and the possible loss of 
evidence by the death of the Defendant) — an observation 
which applies less strongly to the production of docu- 
ments than to the answer of a Defendant upon excep- 
tions in the common form. And therefore it was that I 
said during the argument, that an unnecessary difficulty 
had been created on the part of the Plaintiff, by moving 
for the production of the deed of 1801, instead of requir- 
ing the Defendants, by exceptions to their answer, to set 
out the descriptions of the parcels contained in that deed, 

(a) 4 Hare, 179. (b) 15 Ves. 372. 

l2 
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1^?49. It was said indeed, that a motion for the prodaction of 

Attousey- documents in a case like the present, is analogous in 

\. principle to exceptions to an answer, as being the pro- 

Thoxpsox. ^jggg ^f ^Q Court for compelling the Defendant to per- 

JmdgwiemL fed his answer. This in some sense may be true, and 

ample authority for the position may be found in Lord 
TheCoortwin . . 

in many eases EldcfCs judgments; but the Court (and with good prac- 

£^Dd^ to an- ^^ reasons on its side) will in many cases compel a De- 
swer direct fendant to answer direct questions, the answer to which 

qnesuons, the ^ ^ 

answer to the Court may be less ready to allow a Plaintiff to seek 

which the , i • .i i» i • 

Court may be by ransacking the papers of his opponent. 

less ready to 
allow a plain- 
tiff to seek by I have read the pleadin£^ in this case, and I believe I 
examining the , -^ ,*^ 

papers of his State the case with sufficient accuracy for the present 
^^ ^° purpose, by saying that the Attorney-General, by the 

original and amended information, represents the Cha- 
rity to be entitled in fee simple, under the will of John 
Williams y to an undivided moiety of the lands of Peny- 
darreny otherwise Ton-y-fald, subject to a term of nine 
hundred and ninety-nine years, under a lease dated the 
2nd of October, 1735 ; upon which lease was reserved an 
annual rent of £3. The information treats the Defend- 
ants as in lawful possession of the property derivatively 
under the lease of the 2nd of October, 1735, and com- 
plains of their working the mines, which, as lessees for 
years, they could not lawfully do, and asks relief accord- 
ingly. The Defendants ignore the Plaintiff's case alto- 
gether, and claim to be entitled to the entirety of the 
property of which they are in possession under two dif- 
ferent titles, applicable to the two different moieties of 
the entire estate. The title to one moiety commences 
in 1728, in a conveyance to Evan Treham, in fee, of 
one moiety of Penydarren, otherwise Ton-y-fald. In 
November, 1801, the Defendants, or those under whom 
they claim, purchased of parties claiming under Evan 
Treharn one moiety of Penydarren, otherwise Ton-y- 
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/aid, subject to an annual payment of £3, issuing out of 
the moiety thereby bargained and sold, due to the Trus- 
tees, for the time being, of a certain meeting-house in 
Merthyr TydvilL They say that the number of closes, 
and the quantity of land, a moiety of which they pur- Judgment. 
chased, do not correspond with those stated in the in- 
formation to be contained in a certain deed of feoflfment 
of the 1st of October, 1735, which is the root of the 
title of Williams, the Plaintiflfs testator ; but they admit 
a correspondence, or similarity between some of the . 
parcels in the deeds of 1728 and 1735, as the latter arc 
stated in the information. They say the deed of No- 
vember, 1801, is their title deed; that it shews their 
tide, and not that of the Plaintiff, and that they are not 
bound to produce it. The other moiety was purchased 
by the Defendants under one Richards in 1784, but no 
question upon this arose. All that is now asked by the 
motion is, a production of the deed of November, 1801. 



A question arose upon the amendments, which I will 
presently notice. At present I will suppose that no 
difference has been made in the question by the amend- 
ments, or the answer to them. 



The Defendants one, primd facie, right in their argu- 
ment. Their title deeds cannot, in a case like this, help 
to prove the Plaintiff's case. In fact they are anta- 
gonistic. A main question, and one most prominent upon 
the pleadings, is the identity of parcels, and that the 
Plaintiff will be bound to prove at the hearing, and is, 
therefore, primd facie, entitled to discovery from the 
Defendants, not excluding the conveyance of 1801, if 
that will prove the identity of the parcels. The Plain- 
tiff may be able to prove the deed of October, 1735, 
and the will of Williams; but that will not entitle him 
to a decree at the hearing without proof as to the iden- 
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tity ; and that which is necessary to perfect his right to 
a decree, he is entitled to now in the form of discovery. 



Admitting, then, the validity of the Defendants' objec- 
Judgment. tion in the first instance, the question is, whether the 
admissions^ in the answer^ do not shew that the Plaintiff 
has an interest in the deed for the purpose I have re- 
ferred to ? I think that the answer must be given in 
the affirmative. The persons under whom both parties 
claim (the Trehams); the general name of the property, 
Benydarren, otherwise Ton-y-fald; the division of that 
into moieties ; the correspondence, or similarity of the 
names in some of the parcels, and the £3 per annum, 
applicable to each, appear to me conclusively to shew 
that the contents of that document must be material as 
evidence with respect to the identity of the parcels. 



But it was argued, that the bill had been amended 

since the answer, and that the admissions in the answer 

to the original bill were not to be taken as answers to 

The effect to the matters in the amended bill. I will not deny that a 

be given to the 'i-ti' •jjti t t • 

answer to an ^^^® might well anse, indeed 1 have known several, m 
^^*^ ^^ill which it would be unjust to treat an answer to an ori- 
hasbeenva ginal bill as an admission of matter contained in an 
ment. amended bill. One remarkable case occurred in this 

Court, where the bill was amended, making no altera- 
tion, except in the dates of certain deeds. The answer 
to the original bill was the admission of the existence 
of the documents in the bill mentioned, which, of course, 
was not to be taken as an admission in the case of the 
amended bill. The case, as I have said, may occur, but 
I have not been able to discover any such case in these 
pleadings. The Defendants have raised no such point 
by their answer, nor has it been aigued that anything 
which appears on that answer to the amended bill, alters 
the question now before me. 
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But it was further said, and this struck me very much 1849. 
at the time, that the grounds upon which I have inti- Attorney- 
mated that the motion might succeed were excluded by ^^neral 
the amendments. My argument being, that the deed of Thompson. 
1801 might prove the identity of the parcels in the deed Judgment. 
of the 1st of October, 1735, with those in the possession 
of the Defendants, whereas it was said that the amended 
information expressly charges that the parcels in the 
deed of November, 1801, are not the same with those 
in the deed of October, 1735. I cannot understand why 
the Plaintiff should have embarrassed the case by in- 
troducing the amendment which has given rise to this 
argument. But, without deciding what the effect of that 
amendment is, I think, adverting to the object and frame 
of the information, that the amended charge does not 
raise a material issue in the cause. The issue is, whether 
the parcels are identical, and not whether they appear 
to be so by the deeds of 1801, or any other deed in 
particular. If at the hearing of the cause the deed of 
1801 should be produced, and the identity of the parcels 
should thereby appear, it could not be successfully 
argued that the Plaintiff was stopped from using the 
deed as evidence by reason only of the charge in ques- 
tion ; and the admissions in the answer respecting the 
parcels in that deed, and their important bearing upon 
the question of identity, appear to me to give the Plain- 
tiff an interest in it for the purpose of discovery, not- 
withstanding the charge in question, — ^which, after all, 
is a mere charge as to the effect in evidence of a do- 
cument, the contents of which are not known to the 
Plaintiff. 

It was argued by Mr. Collins that the information 
stated an imperfect title. I think that that cannot be 
urged now as a reason for not giving discovery material 
to the case, which the Plaintiff relies upon. That, in 
effect, would be to hold that when the case comes on 
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upon exceptions, or on a motion of this kind, the De- 
fendant may shew the bill is demurrable, and that, there- 
fore, the Plaintiff is not entitled to the relief which he 
asks. I thought one of the New Orders had enabled a 
Defendant to do that (a), but the Lord Chancellor has ex- 
pressed a different opinion; and upon that point the rule 
which he has laid down must goyem the present case. 

The deed of November, 1801, must be produced. 
The form of the order should be that the Defendants are 
to produce the documents for the Plaintiff's inspection, 
but with liberty to conceal their contents, except what 
relates to the parcels. 



Examined copies of the parcels in the deeds of 1801 were ac- 
cepted by the AUome^General. 

(a) See Kaye it WaU, 4 Hare, 283. 



Jfdy \sth, TAYLOR V. TAYLOR. 

19tA,<024^. 

^^^ A^e ^^^ testator Jos^h Taylor, by his will, made in 1837, 
arreuns of an gave an annuity of 500/. per annum unto Edward Wain- 
paid for seve- hoiLse (whom he appointed one of his trustees and execu- 
^g dlTp^" tors, and who alone acted in the trust), for his life, if he 

gress of the 

cause — although the stiit was instituted by, and a receiver appointed on the application 
of, the residuary legatee — and the surplus income out of which the annuity was pay- 
able was brought into Court, and made productive. 

In order to entitle an annuitant, whose annuity is payable from a fund which has 
been brought into Court, to any profit which may have been made by the investment 
of the arrears of his annuity, he should procure the arrears to be set apart and dis- 
tinguished from the general estate. 

The claim of an annuitant to interest is not affected by the circumstance that the 
annuity is secured by a term of years, of which he is himself trustee, if his title to 
the annuity, in the circumstances of Uie case, is one of sufficient doubt to require the 
direction of the Court, — wnibU, 

An annuitant who has established his right to an annuity in a proceeding directed 
by the Court for trying such right, may immediately apply for the appropriation of the 
portion of the fond necessary for its payment^ — umbU, 
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should so long continue solvent, by half-yearly payments, 
the first half-yearly payment to be made at the end of two 
years next after his (the testator's) decease; but if the 
said Edward Wainhotise should become bankrupt, or 
execute an assignment of his estate for the benefit of his 
creditors, or take the benefit of the Act for the relief of 
Insolvent Debtors, or become insolvent in the ordinary 
mercantile acceptation of that term, then and firom thence- 
forth the said annuity of 600Z. to the said Edward Wain- 
house should cease and be no longer payable to him or 
his assigns, and in all or any of the said events, he (the 
testator) did thereby will and direct that the same an- 
nuity of 500/. should go to and be paid (instead of to 
the said Edward Wainhouse or his assigns) unto and 
equally among Dorothy ^ Elizabeth, and Caroline, the 
sisters of the said Edward Wainhotise, for their separate 
use, for and during their respective natural lives, — such 
annuity of 600/. to continue and be paid to the survivors 
and survivor of them. 



1849. 



Taylor 

v. 
Taylor. 



Statement 



The testator died in 1839. 



Edward Wainhome retained to himself the sums which 
became due in respect of his annuity up to the 8th of 
April, 1842. Edward Wainhotise died on the 8rd of 
September, 1842, much indebted to the testator's estate. 
The bill was filed by the residuary legatees and devisees, 
and a receiver was appointed in March, 1844. Eliza- 
beth and Caroline Wainhotise, the surviving sisters of 
Edward Wainhotise (Doro^Ay being dead, and Elizabeth 
being her administratrix, and also the personal repre- 
sentative oi Edward), hyXkevc answer set forth facts shew- 
ing that Edward Wainhotise was, at the time of his 
decease and long prior thereto, insolvent. At the hearing 
of the cause the Court directed that the Plaintiffs, and the 
Defendants Elizabeth and Caroline Wainhouse, should 
proceed to a trial of the following issue : " whether. 



m 
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Statement. 
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within the meaning of the testator's will, the said Edward 
Wamhouse at any time, and when, if at all, subsequently 
to the decease of the said testator, was or became insol- 
vent in the ordinary mercantile acceptation of the term." 
The issue was tried in March 1846, at the Spring Assizes 
for the county of York; and the jury found that, within 
the meaning of the will, Edward Wainhotisey in the 
month of March 1842, became and was insolvent in the 
ordinary mercantile acceptation of the term. 

The Master by his report found that 340/. 9^. Qd. was 
due in respect of the arrears of the annuity to Elizabeth 
Wainhousey as the administratrix of Dorothy , to the time 
of her decease: that 1,628Z. 145. 7rf. was due to Elizabeth 
for such arrears up to the 8th of April, 1849 ; and that 
the same amount was due to Caroline for such arrears 
up to the same time. 



The Master found that the Defendants Elizabeth and 
Caroline had claimed interest at 4Z. per cent, on the said 
arrear, from the time when such sums became due, and 
which claim he had disallowed ; but at the request of 
the parties, he found and stated that 44067. Consols, 
part of the fand in Court, had arisen from investments 
of the income of the real and personal estate of the tes- 
tator, and that 228Z. Consols, other part of the fund in 
C6urt, had arisen from investments of the dividends of 
the Consols purchased with such income. 



Argument, The Solicitor - General and Mr. Amphletty for the Plain- 
~~^ tiffs, cited, as authorities against the claim of the annui- 
tants to interest on the arrears, the cases oiBoothy.Leyces- 
ter{a)y Tewy.EarlofWinterton{b)y CreuzeY.Lowth(c), 

(a) 1 Keen, 247 ; S. C. 3 Myl. (c) 4 Bro. C. C. 157 ; S. C. 2 
& Cr. 459. Ves. jun. 157. 

{b) 3 Bro. C. C. 489. 
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Duke of Bedford v. Coke (a), Anon, 2 Ves. 661, ITie 
Society for the Propagation of the Oospel in Foreign 
Parts V. Jackson (5), and Anderson v. Dwyer (c). 

Mr. Walker and Mr. Busk for the annuitants. 



1849. 

Taylor 

V. 

Taylob. 
Argument, 



The general rule, that no interest is payable upon the 
arrears of an annuity, is admitted. But all the authorities 
recognise the existence of special circumstances which 
qualify the rule : as, 1. Where the annuity is given for 
maintenance, or in some cases, where the annuitants have 
borrowed money at interest to make up the accruing pay- 
ment ; 2. Where the annuity is secured by a penalty for 
non-payment sufficient to cover the arrears and interest, 
and which penalty can be recovered at law ; 8. Where 
the annuitant has been kept out of the annuity by the 
conduct of the parties, who would be benefited by delay- 
ing the payment : in such cases the Court will not per- 
mit a party to profit by his own wrong. The claim of 
these annuitants to the interest or the benefit of the in- 
vestment of their own fund, is fully justified by the last 
class of cases. It is not necessary to consider how the 
case would have stood if the fund had been unproduc- 
tive ; and the interest to be given to the annuitants would 
deprive other parties to that extent of what they would 
otherwise be entitled to. In this case the Court has to 
dispose of the interest or dividends which the Master 
finds to have been actually made upon these arrears. It 
is clear, also, that the arrear was owing to the conduct 
of the Plaintiff, who being entided to the residue, dis- 
puted the claim to the annuity, and procured it to be 
withheld on the ground of that dispute. There is in 
this case a trust, to the benefit of which the annuitant 
is equally entitled with the other parties interested under 

{a) 1 Dick. 178. {b) Cited 2 Ves. jun. 168. 

(c) 1 Sch. & Lef. 301. 
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Argument, 



the will. There is moreover the additional circumstance, 
that one of the annuitants became by representation the 
trustee of the term for raising the annuity, and was 
therefore in a position to satisfy the annuity by exercis- 
ing his legal powers, if such exercise had not been pre- 
vented by the appointment of a receiver. He has been 
debarred of his legal remedy. (See 2 Myl. & Cr. 672, 
per Lord Cottenham). It is therefore scarcely possible 
to suggest a case in which the special circumstances are 
stronger for taking the case out of the general rule. 
Litton V. Litton (a). The Drapers^ Company v. Davis (5), 
Netoman v. Auling (c), Morris v. Dillingham (rf), Mor- 
gan V. Morgan (e). Gay v. Cox (/), Power v. Bennis (g), 
0*Donel v. Brovme (A), Hyde v. Price («), Marty n v. 
Blake (k). 



Vice-Chancellor : — 

Judgment, The question in this case is, whether interest should 
be paid upon the arrears of an annuity given by the tes- 
tator in the cause, upon a contingency, to parties whose 
personal representatives now claim between six and seven 
years of such arrears. The testator, who died in 1839, 
gave the annuity in question in a contingent event, 
namely, in the event of the legatee of the same annuity 
to whom he gave it in the first instance becoming insol- 
vent in the "ordinary mercantile acceptation of the 
term," and subject thereto and to the payment of other 
annuities and charges, he directed the surplus income of 
his estates to accumidate for the term of eleven years, 
and then gave his estates with the accumulations to the 
infant Plaintiff in the cause. The annuity was secured 



(a) 1 P. Wms. 641. 
(h) 2 Atk. 211. 
(<?) 3 Atk. 579. 

(d) 2 Ves. 170. 

(e) 2 Dick. 643. 



(/) 1 Ridg. P. C. 153. 
(ff) 2 Ridg. P. 0. 256. 
(h) 1 Ba. & Bea. 262. 
(i) 8 Sim. 578. 
(k) 3 Dr. & War. 125. 
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by a term of years. The event upon which the annuity 
was given happened in March, 1842. In April, 1843, at 
or about which time the first payment of the annuity in 
question became payable, the bill was filed, and the 
object of the bill, I am bound to say (valeat quantum 
this observation), was not simply to decide the question 
which was raised between the Plaititiff and the annui- 
tants, but to execute the general trusts of the will, in- 
cluding the trust for accumulation. In January, 1844, 
a receiver was appointed, and it being ascertained or 
admitted that the income of the estate was sufficient for 
the payment of the annuities, the receiver was ordered 
to keep down the annuities given by the will, except the 
annuity upon which the present question has arisen, and 
the surplus was to accumulate. With respect to the 
annuity in question, a doubt, and I think a doubt suffi- 
cient for the intervention of a Court of Equity in a case 
of trust, was raised, viz. whether the event had happened 
upon which alone the anniuty in question was given. An 
issue was directed to try this. Whether an issue was 
the proper mode of trying the question, I need not now 
consider. The issue was tried in March, 1846, and a 
verdict found in favour of the annuitants. And the case 
now comes before me on further directions upon the 
Master's report in the cause and upon the equity re- 
served. And I am indebted to Counsel for all the 
assistance which can be given to the Court for the pur- 
pose of enabling it to decide the question. 



1849. 



Taylor 
Taylor. 



Judgment. 



If I were to consider the case in the abstract, it is in 
some respects a very favourable case for giving interest 
upon the arrears of the annuity. The ftmd was clear at 
the time the first payment of the annuity became payable. 
The annuitants, respecting whose annuities no contro- 
versy existed, have received payment of their annuities 
under, the order of the Court. And the surplus income of 
the estates (including that portion of the income which 
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the annuitants in question would have received but for 
the dispute which has arisen) has been made productive 
under the order of the Court, and is now in the hands 
of the Court to be distributed. 

This last point does not strictly apply to the question 
of interest upon the arrears: it may entitle the parties to 
the profit actually made by the investment of money 
which ought to have been paid to them instead of being 
invested. But the question of interest upon the arrears 
of an annuity depends upon different reasoning. I will 
notice this point presently, — ^first disposing of the ques- 
tion of interest. 



Upon the question of interest, it was properly admitted 
that the arrears of an annuity do not carry interest, ex- 
cept under special circumstances. The question therefore 
is, whether any such special circumstances exist in the 
present case. I need not notice the older cases, in which 
it was held that where the annuity was given for subsist- 
ence-money interest would be given on the arrears. The 
point does not arise, and the cases, I believe, have been 
over-ruled. Where the annuity is secured by a penalty, 
or by a covenant of such a nature that the annuitant 
might, in either case, have recovered the annuity at law, 
and has been restrained by this Court from doing so at 
the instance of the party liable to pay it, the Court has 
usually given interest upon the arrears, upon thp prin- 
ciple of restoring the annuitant to the position he would 
have been in but for the interference of the Court. Nei- 
ther of these cases exist in specie in the principal case. 

It was, however, said, that the principal case was 
within the reason of those I have referred to, and, there- 
fore, that interest should be paid on the arrears. The 
analogy was attempted to be made out in this way : The 
annuity was, as I have already observed, secured by a 
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term of years ; and this term, by representation, came to 
the parties entitled to the annuity in question : and it was 
said, that, by means of that term, the annuitants might 
have enforced payment of their annuity; that it must be 
assumed they would have done so but for the appoint- 
ment of the receiver; and that the case must now be dealt 
with as if the annuitants had so made use of the term 
and had been restrained by the Court. I am not prepared 
to adopt this reasoning. Upon general principles I 
should incline to say that the case must be dealt with 
precisely in the same way as if the term had vested in 
another person than the annuitants, and that the annui- 
tants ought not to derive any advantage from the acci- 
dental union, in themselves, of the twofold character of 
trustee, and claimants of the annuity. Assuming (as I 
do) that the question was one which no mere trustee 
(being disinterested) would have taken upon himself to 
decide without the direction of the Court, in a contest 
between the claimants of the annuity and the Plaintiff 
in the cause, I cannot think that the annuitants ought 
to be in a better position only because it was for their 
personal interest, as cestui que tricsts, to use their power 
as trustees for their own benefit. It is a well-established 
principle, that a trustee shall not use his powers, as such, 
for his own advantage. But it is unnecessary to enter 
into this question; for nothing can be more explicit than 
the answer of the annuitants, in insisting that none of 
them have ever taken upon themselves the execution 
of the trusts of the term. 



1849. 



Taylor 

V, 

Taylor. 



Judgment. 



The case then is reduced to this: As soon as one year's 
annuity is in arrear, a bill is filed by the devisee of the 
estate to administer the trusts of the will, one of which is 
accumulation, and a receiver is necessarily appointed for 
the benefit of all parties. In that suit, the question 
whether the annuity is payable arises ; and no delay has 
taken place except that which has arisen in the ordinary 
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1849. prosecution of the cause. I might refer to the case of 
TAYT.OR Berrington v. Eoans (a), to shew that such delay is not 
TAYI.OR. ^ ground for giving interest even upon a judgment. But 
I do not think it necessary to refer to authority. The 
question has arisen under the will of the testator, and I 
cannot treat the devisee of the estate as responsible for 
the delay which was necessary to its decision. 

If I am right in that, the appointment of the receiver 
will not affect the case. If no receiver had been ap- 
pointed, and the money had not been brought into Court, 
or had not been laid out, interest would not have been 
payable ; and I cannot hold that interest is payable only 
because a receiver has been appointed and the money 
brought into Court, in circumstances which made it ne- 
cessary that the fund should be secured for the benefit 
of the parties actually entitled. 

It was said by Mr. Walker that the arrears in this case 
were distinguishable, as having arisen from the act of the 
parties interested in the general estate. The distinction 
on the ground that the arrear has been occasioned by 
the act of the parties, can only exist where, as in the 
case I have mentioned, the legal right has been taken 
away from the annuitant by such act, and it does not 
occur where, aa in this case, there is a substantial dispute 
under the will. I think there are not circumstances in 
the case entitling the annuitants to interest on the arrears 
of their annuity, against the second rule. 

Then as to the profit actually made by the investment 
of the fond in Court. If the parties had desired to have 
the benefit of the investment, they should have applied 
to the Court to set apart the portion of the fund or income 
required for the satisfaction of the annuity, and keep it 

(a) Younge, 276. 
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distinct £rom the general funds in the cause. This^ how- 
ever, was not done. The fund was brought in, and all ac- 
cumulations have been carried to a general account, and 
the case is therefore not one in which the annuitants can 
call upon the Court to separate the actual profit produced 
by any portion of the fund for their exclusive benefit. 



1850. 



Taylor 

V, 

Taylob. 



Judgment. 



I may observe, that, if at or before the hearing there 
was any difficulty in setting apart the amount of the 
sums which accrued' due in respect of the annuity, an 
application for that purpose might, I think, have been 
successfully made immediately after the verdict of the 
jury had found the fact upon which the Defendants 
became entitled. 



BEECHING V. MORPHEW. 

A CREDITOR'S bill to recover the balance due on a 
promissory note for 500/., dated the 20th of December, 
1841, against the estate of Edward BrookeVy one of the 
two joint makers of the note, who died in 1842. Brooker 
was surety for Morphew^ the other maker of the note. 
Morphew became bankrupt in 1846, and the Plaintiffs 
claimed a balance of 322/., and an arrear of interest upon 
the note, after allowing the amount of the dividends 
which they had received from the estate of Morphew^ 
and a sum recovered by the realization of property 
which they had held as a collateral security. 

The administratrix oi Brooker with the wiU annexed, 
and the devisees of his real estate, by their answers, 
claimed the benefit of the statute of limitation. The 
administratrix was a married woman, and put in a joint 
answer with her husband ; but in the passage in which 
the protection of the statute was claimed, the husband 
did not join. 

VOL. VIII. K H. w. 



Feb. 7th S 
llth. 

In the joint 
answer of a 
husband and 
wife to a cre- 
ditor's bill, for 
payment out of 
an estate of 
which the wife 
was admini- 
stratrix, the 
wife alone set 
up the statute 
of limitation 
as a defence 
to the suit : — 
Held that the 
interest of the 
wife was not 
so merged in 
the coverture 
that the Court 
would disre- 
gard her sepa- 
rate defence; 
and that the 
statute was, 
for the protec- 
tion of the 
estate, suffi- 
ciently plead- 
ed by the wife 
alone. 



i: I&£FGIIEI 



m^t^ct 



•«>«(«f>«.« 



?»C'*aiM£r. \sj£ lif nnim in mil mi Mir ■■ iw in 




V V lis- EXZ32Z' :r- JBE .IBPVC. ± fc anrr rfifetn. 



cimrjr'»ttK & itfffgcc-- CotMr ^ JfiMOit « 



Tif* i^^H-rat«H. ii -wramr:. 11.1. srr ta uBkiiimg L. m^'Bss 

j.-:<rtt- « K^A#c uekiLi*. X)c tioi niL. itsragg it "fee iaini 
<;.if«t*ff tr uufijazic. aii£ Tip. x i^ -sia&LiL lumc miarm 
ifc' li^ te!Miw ir ti** -iTH nniT. 1 rarmtr -fejA "am jg 

U<i;ei. i. <g«rigg tl -fef TT!TTB1*TTIT° JlL PlKmilTL Bltd t9 

i3t4CM^ Vf lilt gea hrC Cj gjtia. : ceixu£ i "iff snrcssfiilfy 
^Xt4?bC. ix. «&ti ;t caaf:. -noc I3i£^ ^mrmimfl Tingfa^ not 

u/^A, m tiie jcmt aaosver oT like ViiygnTMi xsd ^irife, 
}>; iciift tj;^ pr<>t^^ctica to wiodi ^se Ixw- eznides him. 
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//^ pf\w:tyV. J tlimk it a^iplies to die present case. If the 
(At/iM?* U^/rfcrfallr interested in Ae estate were parties, 
il^ry r^/i/^it have taken the objection. Their presence as 
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parties (which Lord Thurlow always considered an ano- 1850. 

maly) is dispensed with, upon the ground that they are Beechino 

represented by the executrix. Under the modem rule, m orphew 

which allows trustees in certain cases to represent their 

cestui que trusts, the like reasoning prevails, and that 
reasoning furnishes the rule in the present ca^. 



The objection founded on the statute not being removed, the 
bill was dismissed with costs. 



Feb, 20th, 

BOREHAM V. BIGNALL. 27th, 

iMjjT March I2th. 

JjJLlCHAEL BOREHAM, by his will, dated in 1814, A bequest of 

A 1 •/! J . 11 ^ annuity to the 

alter several specinc devises and bequests, gave an annu- testator's ne- 
ity to his nephew, James Boreham, for his life, or until his or untUhis^^^' 
bankruptcy or insolvency, with remainder to the wife of bankraptcy or 

it. ... 1 . insolvency, 

the nephew, during the joint lives of the nephew and his and after his 
wife, and the life of the survivor, for the support of her- ruptcy, 'or in- 
self, her husband, andhis children, with a provision, in case p'^id^JJJ'iJi^ ^ 
they, or either of them, should attempt to alienate the an- wife, for the 

personal sup- 
port of herself, 
her husband, and his children, during the life of his nephew and his wife, and the 
survivor of them; and in case they, or either of them, should attempt to alienate 
the annuity, the Trustees to be empowered to apply it towards the support of their 
children. The first wife of the nephew, to whom he was married before the date of 
the win, survived the testator, and the gift of the annuity was held not to extend to 
the widow of the nephew who was his second wife. 

A gift of residuary estate in trust for such child or children of A., as being a son 
or sons should live to attain the age of 25 ycars> or being a daughter or daughters 
should live to attain that age or marry, equally to be divided between them, if more 
than one; but if but one, then the whole to that one, their, his or her heirs, executors, 
administrators, or assigns, according to the nature and quality thereof, provided that 
if any of them should die under such age or time as aforesaid leaving issue him 
or her surviving, such issue should take the same share as his, her, or their parents, 
attaining such age as aforesaid would have done ; with provision for applying the in- 
come of the share of every such child, or his or her issue, or a sufficient part thereof, 
in their maintenance and education, and for an application of a reasonable part of the 
expectant share of any such child or their issue, to his, her, or their advancement, 
notwithstanding their minority : — Held to be void for remoteness. 

The plaintiffs claiming to be residuary legatees, but failing in that claim on 
the ground of the remoteness of the bequest, a declaration was made of the invalidity 
of the trusts, and the costs of the suit were paid out of the estate. 

k2 
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nuity, for its application for the support of their children. 
The construction of this bequest, the words of which are 
set out in the judgment, ultimately became the principal 
question in the cause. The testator then bequeathed the 
residue of his real and personal estate, after payment of 
his debts, funeral and testamentary expenses, and lega- 
cies, and aU accumulations to be made from the surplus 
income, interest, dividends, and proceeds thereof, for the 
time being, unto his trustees, in trust for aU and every 
such child and children of his nephew, James Bareham, 
as being a son, or sons, should live to attain the age of 
twenty-five years, or being a daughter, or daughters, 
should live to attain that age, or marry with the consent 
of his trustees, equally to be divided between them ; if 
more than one, share and share alike ; and if but oHe, 
the whole to that one, their, his, or her heirs, executors, 
administrators, and assigns, according to the nature 
thereof absolutely; provided nevertheless that if any of 
them should die under such age or time as aforesaid, 
leaving lawftd issue him or her surviving, his will was 
that such issue should take the same share as his, her, 
or their parents attaining such age as aforesaid would 
have done, and that the income and proceeds of the 
share of every such child, or his or her issue, or a suffi* 
cient part thereof, should, in the meantime, be applicable 
to the maintenance and education of each such child, or 
his or her issue, and that a reasonable part of the ex- 
pectant share of any such child or issue, under the 
trusts aforesaid, should be applicable to his, her, or their 
advancement in life, if the trustees thereof, for the time 
being, should see occasion, notwithstanding the minority 
of any such child or issue. 



The testator died in 1814. James Borehamy the 
nephew, was twice married; he was married, before the 
date of the will, to his first wife, who was living at the 
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death of the testator; and by her he had several children. 
After her death he was married to Anna Maria, his 
second wife, by whom he had no children. In 1821, 
James Boreham took the benefit of the Act for the 
Relief of Insolvent Debtors, and in February, 1847, he 
died, leaving Anna Marian his widow, surviving. 
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The original bill was filed by James Boreham and his 
wife and infant daughters ; and, after the death of James 
Boreham, was prosecuted by the daughters alone, for 
the general accounts of the estate, and the execution 
of the trusts of the will. A receiver was appointed, and 
a decree made in the cause, directing, among other 
things, inquiries for the heir-at-law and next of kin of 
the testator. 



On the hearing of the cause, after the heir-at-law and 
next of kin were brought before the Court [a] 



The Solicitor-Oeneral, Mr. Walker, Mr. Kenyon Par- 
ker, Mr. Wood, Mr. Bacon, Mr. Roundell Palmer, Mr. 
Campbell, Mr. Willcock, M.i. Pemberton, and Mr. Moore, 
were heard for the diflferent parties. 



Argument. 



On the validity of limitations for the benefit of the 
children of James Boreham, the following cases were 
cited, — Bull v. Pritchard (6), Newman v. Newman {c). 
Marquis of Bute v. Harman {d), Davies v. Fisher {e). 
And on the interest of the wife and children, or of the 
children only, after the insolvency of James Boreham, 
and on their claim to maintenance during minority : 

{a) See Roberta v. Roberts, this case was against the gift ; 

16 Sim. 367. and that the report therefore 

{b) 5 Hare, 567. should be corrected by altering 

((?) 10 Sim. 51. the word " validity" in the judg- 

Id) 9 Beav. 320. It was stated ment (page 322) to "invalidity." 

at the bar that the decision in {e) 5 Beav. 201. 
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Brandon v. Aston (a), Page v. Way (6), Wether eU v. 
Wilson (c), Kearsley v. Woodcock (rf), Taylor v. 5a- 
con (e), Bowden v. Laing (/). 

The Vice-Chancbllor held the limitations of the 
residuary estate to be void, for ;reinoteness. 



The remaining questions were, first, whether the 
widow oi James Boreham^ to whom he was married after 
the death of the testator, took any interest in the annuity 
of 100/. given by the will to the wife of James Bore- 
ham; and, secondly, the Plaintiffs being found not to be 
interested in the general estate, whether they were to 
receive their costs of the suit out of the estate ? On the 
question of the interest of the widow, Peppin v. Bick- 
ford (^), and Garratt v. Niblock (A), were cited. 

Vice-Chancellor : — 

The biU in this case seeks an account of the general 
residue, the Plaintiff not being entitled to it. Now it has 
been frequently held, that when a bill is filed for the pur- 
pose of administering an estate, raising a question, which 
must have been disposed of in some suit, the Court will 
consider the estate gets a benefit from the suit, and will 
therefore order the costs to come out of the general estate, 
although the plaintiff may fail in his suit. I consider that 
to be a rule which requires much discretion in its appli- 
cation; for if it were applied universally, — ^if there are 
twenty legacies, each of which requires a decision, you 
might have twenty suits, and the costs of all of them would 
be thrown upon the general estate, although all the bills 
should be dismissed. When the account to be taken is an 
account of the general estate, so that there can be but one 

{e) 8 Sim. 100. 
(f) 14 Sim. 113. 



{a) 2 Y. & C. C. C. 24. 
{h) 3 Beav. 20. 



(c) 1 Keen, 80. 
(i) 3 Hare, 185. 



ig) 3 Ves. 570. 

(A) 1 R. & Myl. 629. 
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suit for the purpose, and the estate has the benefit of the 
decision with respect to the residue, there may be then 
no objection to giving the costs out of the estate. There 
must, of course, be a real subject of contest — RprobabiUs 
causa Utigandi — ^in respect of the claim. It cannot be 
said that, in the case of a person filing a bill, and maldng 
aclaim which does not famish eLprobabiliscausalitigandi, 
Icotdddealwith it as a case in which the executors could 
not have acted without the opinion of the Court (a). 



Vice-Chancellor : — 

In this case, the only point which I reserved for con- 
sideration was, whether the second wife and widow of 
James Boreham was entitled to the annuity of 100/. per 
annum, given by the will oi Michael Boreham, The 
facts necessary to be stated are few: Michael Boreham j 
by his wiU, amongst other things, gave to his nephew, 
James Boreham^ after the death of his (the testator's 
wife), the rents and profits of his freehold and copyhold 
premises Sit Feltham, as an unalienable personal provision 
for him and his family during his life. He also gave cer- 
tain leaseholds in trust, in a certain event, as an addi- 
tional provision for his nephew James during his life, 
with a direction that the provisions thereby made for him 
should not be aliened or charged. And in case they 
should be aliened, then that the same should be in trust 
for his (Jameses) wife and children. The will then, after 
certain other directions, proceeded as follows: — "And as 
to the residue of my stocks or fiinds and other sufficient 
parts of my property, I do hereby direct my trustees and 
executors to set apart and appropriate a sufficient part 
thereof in trust, to answer and pay a further annuity or 
clear yearly sum of 100/. into the proper hands of my 
said nephew, James Boreham^ from the time of my de- 



1860. 



BOREHAlf 

V. 
BiGNALL. 



J'udgment. 



(a) See Westcott v. CvMiford^ 3 Hare, 274. 
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cease, for his personal support, in such manner as to th^m 
shall seem best, and so as that the same may not be antici- 
pated, aliened, charged, or affected in anywise howsoever. 
And the same to be and continue payable half-yearly or 
quarterly during his natural life, or until he shall become 
bankrupt or insolvent ; and firom and after his decease, 
or in case he shall become bankrupt or insolvent, then 
I will and declare, that the same annuity or yearly sum 
shall be paid and payable to the wife of him the said 
James Borehamy as some provision for the personal sup- 
port of herself and of her husband and his children, as an 
unalienable provision during the life of the said James 
Boreham and his wife, and of the survivor of them; and 
in case they or either of them shall attempt to alienate, 
charge, or incumber the said last-mentioned provision or 
annuity, it shall be in the power of my said trustees or 
executors to withhold the payment thereof altogether, 
or to apply the same for or towards the support of their 
children, in such manner as they may think fit." 



At the date of the will, James Boreham was married 
to his first wife, and James and that wife survived the 
testator. James Boreham twice took the benefit of the 
Insolvent Debtors* Act during the life of his first wife. 
His first wife died, and James married his second wife, 
now his widow. James is since dead. On both occasions 
of Jameses insolvency, the benefit of the Act was ob- 
tained on his own application, and the question I have 
to answer is, whether his widow is entitled during her 
life to the annuity of 100^. a-year given by the last of 
the clauses in the will of Michael Boreham. 



If this question were addressed to a person not bound 
by legal rules of construction, he would have difficulty 
in admitting that effect would be given to the intention 
of the testator, if the widow of James were not to enjoy 
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the annuity for her life. The question however which 
I have to consider is, whether the will gives it her or 
not, and it is with regret I have come to the conclusion 
that the will does not give it to her. 

In considering the construction of the will, I am com- 
pelled to consider it, not only with reference to the 
events which actually happened, but to those which 
might have happened, and are expressly provided for 
by the will. To this extent, at least, I must go; and if 
the construction which would give the annuity to tiie 
widow of James is incompatible with the construction 
which such other events require, I must (however satis- 
fied I maybe that I am disappointing the real intention 
of the testator by doing so,) hold that the case of 
Jafne8*$ second marriage is a casus omisstcs from the 
wiU, and that consequentiy the widow of James has na 
interest in the annuity. 

Now the will directs, that, in case of James^ insol- 
vency, the annuity shall be paid to his wife during the 
joint lives of James and his wife, and the survivor of 
them, for the purposes mentioned in the will. It 
further provides, tiiat, if tiiey or either of them shall 
attempt to alien the annuity, it shall be in tiie power of 
the trustees to withhold the annuity altogether, or apply 
it for the support of their chUdren. 



1850. 



BOREHAM 

V. 
BlGNALL. 



Judgment, 



Now, without relying on the insolvency of James as 
an attempt to alien (which in law it was), suppose 
James to have attempted to alien the annuity otherwise 
than by insolvency. The trustees, in that case, would 
have had power to apply the annuity for the benefit of 
the children of James by his first wife, but not even for 
the benefit of that wife. How, then, could James* se- 
cond marriage revive the annidty for the benefit of the 
second wife. 
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It may be said, that, according to the words of the 
will, the annuity, in the case of alienation by insolvency, 
was to go to James* wife ; but I cannot either consider 
this as qualified by the power immediately afterwards 
given to the trustees, or that the testator, in the clause 
giving such power to the trustees, contemplated alienation 
or attempted alienation, by some act other than insol- 
vency, which, in an ordinary acceptation, is not looked 
upon as alienation by the act of the party. And, unfor- 
tunately, I am bound to adopt a construction of the 
will, which would have met the case of alienation, or 
attempted alienation by JameSy otherwise than by in- 
solvency. 



The word ^' their*' in describing the children, for 
whose support the trustees have power to apply the 
annuity in the events mentioned in the will, is conclu- 
sive in shewing that one wife only of James~^2iS in the 
contemplation of the testator, and that wife must have 
been the one living at the date of the will. This criticism 
upon the word " their" unfortunately confirms the con- 
clusion to which the general argument upon the will 
appears to me to lead; I have never before seen a case 
in which I was more satisfied than I am in this case, that 
the real intention of the testator, which certainly was to 
insure some provision for James and his family (which 
word family would include his wife, and children by any 
wife), is disappointed by the omission of the testator to 
provide for the case of a second marriage by James. 

The case of Peppin v. Bickford (a) does not help 
the case. Independently of the circumstance that, in 
that case, the legatee was unmarried at the date of the 
will, and of the testator's death, the gift in tail, after 



(a) 3 Ves. 570. 
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the death of the nephew and his wife, might have been 1850. 

disappointed if the word ^' wife^^ had been confined to Boreham 

the first wife only. BionIll. 



JvdQVMni, 

The invalidity of the residuary gift was declared, and conse- 
quential directions given, and the costs of all parties ordered to be 
paid out of the estate. 



WARD V. SWIFT. 1848. 

Nov, 20th. 
IN May, 1838, the Master appointed /. O. Shepherd The Masters 

receiver in this cause (a), and fixed the 30th of Janu- gelves actors 

ary in every year as the day on or before which he was J^ *g*^J^ 

to leave his accounts in the Master's office, and the Order of the 

12th of February in every year as the day on or before 1790, against 

which he was to pay his balances into Court. ceivers^an'd 

the Court ^nll 
not open ao- 

On the S^nd of May, 1839, the Master's report counts against 

.•t n ^ ^/"^i • ^^ • /^ such receivers 

on the nrst account 01 the receiver, ending in Uc- for the pur- 
tober, 1838, found a balance of 176/. Ss. 9d. due from gj^g^them of """ 

him, after allowinff poundage and costs. On the 25th their pound- 

o r --D ^g^ j^^ ^g 

of November, 1844, the report upon the second ac- costs of pass- 
count, ending in October 1839, found a balance of ^^ts^^hen 
285/. Us. 8d. (which included the former balance) due ^^^^^^ j^. 
from the receiver, allowing his poundage and costs, terested have 
The second account was not left in the Master*s office objection to 
untn the 27th of February, 1841. On the 26th of ofsudT^^- 
November, 1844, the Master made his report upon age and costs 

^ . , , m: r before the 

the third account, ending in October 1840, and he Master. 
thereby found a balance of 397/. 35. Od. due from the 
receiver, after allowing his poundage and costs. This 

(a) See 6 Hare, 312. 
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balance was paid into Court on the 17th of December, 
1844. 

The balance for the fourth year, ending October, 1841, 
was 79^. 8s. 6d.; and for the fifth year, ending October 
1842, (including the fourth), 170/. lis. lid., after allow- 
ing the poundage and costs. On the fifth account, the 
Master reported on the 18th of February, 1845. 

In April, 1845, a motion was made by John Lucas, a 
party in the cause, that the receiver might be ordered 
to pass his second, third, and subsequent accounts, and 
pay his balances, — ^that he might be disallowed his 
poundage, and charged with interest on the balances he 
had retained. The accounts referred to had then been 
passed, and no order was made upon the motion, except 
that the costs of the receiver were ordered to be taxed 
and retained by him. 

The balance at the end of the fifth year was paid into 
Court in May, 1845. ^The balance on the sixth account 
was only 51. 6s. Od. On the seventh account IS/. 9^. Od. 
was due to him. Three reports were subsequently 
passed on the footing of the seventh account, and the 
poundage and costs allowed. 

In July 1848, William Lucas, one of the Defendants 
beneficially interested in the estates, presented his peti- 
tion, praying that the Master might be ordered to re- 
view his several reports allowing the accounts of the 
receiver, — ^that he might be disallowed all sums for 
poundas:e, or salary for his trouble, and all costs incurred 
by Cei or pSd by hixn to any of the parties, and 
occasioned by or incident to his neglect or delay in 
bringing in and proceeding on his accounts as receiver, 
and in paying in the balances reported due from him, 
and that he might be charged with interest on the 
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balances from time to time remaining in his hands, with 
half-yearly rests ; that he might be ordered to pass his 
£nal account, and pay in the balance of 236/. ds. 9d.y and 
such other sums as might be found due from him ; and 
that he might be discharged, and ordered to pay the 
costs of the application, and a new receiver appointed. 
The balances on the three last accounts were not paid 
in until after the petition was presented. 

The application was founded on the General Order of 
the 23rd of April, 1796 (a), which directs " that with 
respect to such receivers as shall neglect to deliver in 
their accounts and pay the balances thereof at the times 
so to be fixed for that purpose as aforesaid, the several 
Masters to whom such receivers are accountable shall, 
from time to time, when their subsequent accounts are 
produced to be examined and passed, not only disallow 
the salaries therein claimed by such receivers, but also 
charge interest at 5/. per centum per annum upon the 
balances so neglected to be paid by them, during the 
time the same shall appear to have remained in the hands 
of such receiver." 
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Statement, 



Mr. Kenyon Parker and Mr. Winstanley for the Argument, 
petition. 

Mr. Molt and Mr. Daniel for the receiver. 



Vice-Chancellor : — 

If the subject-matter of complaint in this case had been Judgment, 
confined to the first seven accounts, I think the Petitioner 
would not have been entitled to the relief he asks, unless 
as to certain costs, which I shall presently mention. 

Excluding, for the moment, the General Order of 1796, 
and the claim for interest on the balances from time to 



(o) See 16 Ves. 278. 
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Wakd 

V, 

Swift. 



Judgment. 



time retained in the hands of the receiver, I cannot con- 
ceive any thing more unjust, than to hold that the re- 
ceiver should not have his poundage, and the costs, 
properly incurred, of passing his accounts. The parties 
in the cause must be taken to have known (and the oppo- 
site of this is not suggested), that the receiver was in 
default in not observing the very days appointed by the 
Master for leaving his accounts in the office, and paying 
his balances; yet, with this knowledge, the claim now 
made was not put forward in the Master's Office. The 
parties permitted the receiver to continue in his office of 
receiver, and took and have had the benefit of his ser- 
vices; and, after acquiescing in the reports, and allowing 
the receiver to suppose his poundage was to be allowed, 
they come, in the autumn of 1848, and ask the Court to 
open reports which have long been closed, in order to de- 
prive the receiver of his poundage and costs. No loss has 
been occasioned to the estate in respect of any monies 
received by him (indeed, this applies to the whole period 
of the receivership), as well after as before the seventh ac- 
count. Nor does any arrear appear to be due from tenants. 
The only loss appearing to have been sustained, was by 
the insolvency of one tenant, and of that no complaint is 
made against the receiver. He has collected all except 
that, and all has now been paid into Court. The case must 
be very extraordinary, in which the Court, in such cir- 
cumstances (unless constrained by some inflexible rule), 
would refer the case back to the Master, for the purpose 
of striking out his allowance of poundage, and costs pro- 
perly incurred in passing accounts, at the instance of par- 
ties who have had the benefit of the receiver's services. 



With respect to the General Order of 1796, which was 
relied upon in argument, the result of my inquiries has 
been, that the Masters do not consider themselves bound 
to be actors in applying that order. They consider it an 
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Order, the benefit of which the parties may claim or waive, 
as they may think proper; and where it has not been (as 
in this case it was not) claimed in the office, I cannot, so 
far as regards poundage and costs properly incurred, 
think it right to open the reports of the Master. If the 
Lord Chancellor shall think fit to direct the Masters in- 
variably to apply the Order, whether parties claim the be- 
nefit of it or not, that will form a rule for the future. At 
present I treat the practice in the offices as right. These 
remarks are independent of the order of the 18th of April, 
1S45, which was made upon the motion in this cause. 
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With respect to the claim of interest upon the ba- 
lances under the first seven accounts (to which only I 
now advert), I can suggest no reason, in the abstract, 
why the receiver should have been excused firom any 
liability he might have incurred in consequence of his 
neglect to discharge a duty so plain and important as that 
of paying in his balances with punctuality. But it is not 
as an abstract question that the case comes before me. 
Some accounts have been passed, and the balances paid 
in, — the last in May, 1846, — and the claim of interest 
was not once brought forward in the Master's Office, nor 
until autumn 1848. No excuse is suggested for the omis- 
sion, and yet I am asked to open the accounts which, in 
succession, have been regularly closed; the earliest more 
than nine years, and the latest more than three years ago. 
If the order of April, 1845, were out of the case, it would 
not be right to do this, — certainly not without throwing 
the costs of the proceedings upon the parties, who, hav- 
ing neglected the regular opportunity of asserting the 
claim, ask now to be remitted to a position for doing so, 
and that without offering any excuse for not having 
made the claim before. Where the amount of the ba- 
lance is small, and the delay in applying is unexplained, 
I think the order asked ought not to be made. But I 
think the order of the 8th of April, 1845, has a material 
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bearing upbn this point. If John Lucas, the party moy- 
ing in April, 1845, had been the Petitioner, that order 
would, I think, have been an answer to him. The ques- 
tion of interest was raised by the Petitioner, and ex- 
pressly decided by the order ; and the same order must 
also be an answer to eyery one who was a party to it^ 
or who, by acquiescence, has become bound by it. 



It was indeed suggested at the bar, that the present 
petitioner did not, by the terms of the order of the 8th 
of April, 1845, appear to have been served with the no- 
tice of motion; and this, I think, is the case. The order 
does not mention the reading of any affidavit of service ; 
and if the petitioner was not served, the order would not 
primd facie bind him. How that was in fact I do not know. 
It is observable that the petitioner does not deny having 
been a party to the motion^ or conusant of it, but con- 
tents himself with instructing counsel to comment on the 
form of the order. But admitting that that order may 
not primd facie bind William Lucas, I am at liberty to 
advert to the fact that the petitioner must be taken to have 
beenaparty to all the subsequent proceedings in the office! 
relating to the receiver's accounts. Now, in the seventh 
account, the costs provided for by the order of the 8th of 
April, 1845, were allowed. This was reported on in 
July, 1845. In May, 1845, all that the receiver was 
diarged with, up to October, 1844, had been paid inta 
Court. 



Three reports, for the eighth, ninth, and tenth years, 
which were carried on upon the footing of the seventh 
account, have since been made, and no complaint was 
made at the time of what had gone before, nor was the 
present matter of complaint brought before the Master. 
Upon the question of opening the reports, I think, in 
such circumstances, I am doing no wrong in refusing 
to do it, — especially where the amount is small, and 
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where I could not throw upon the receiver the costs of 
any correction that might be applied to the accounts 
already passed. 

With respect to the three last accounts^ some distinc- 
tions might perhaps be taken^ — so far indeed as the 
poundage and costs properly incurred are concerned. 
I think the three last accounts must stand in the same 
position as the antecedent accounts. The parties, with 
knowledge of the default in point of time, have con- 
tinued the receiver and had the benefit of his services, 
and no loss, or apprehension of loss, is suggested. 



1848. 



His H<moiir then read the petition and affidavits with respect to 
the complaint that costs had been incurred and charged against 
the estate beyond the costs which would have been properly in- 
curred if the receiver had duly brought in and passed his accounts, 
and paid in his balances ; and he referred it back to the Master, 
with liberty to the petitioner to shew that in the sums allowed to 
the receiver for passing his accounts, the Master had allowed items 
which ought not to have been allowed ; but the Master was to con- 
sider the receiver as entitled to the usual costs of passing his ac- 
counts, notwithstanding the General Order of April, 1796, reserving 
the costs of the order and of the proceedings under the same. 




Judgment. 



BROWN V, WHITEWAY. 

XHE bill stated the will of Thomas Brown, made in 
1818, whereby he devised unto Dennis Brown and John 
JBroum, and the survivor of them, his heirs, executors, 
administrators, and assigns, all and every his freehold 
and leasehold messuages, lands, tenements, and heredita- 
ments, to, for, and upon the several uses, trusts, and con- 
fidences thereinafter mentioned, viz. — ^in trust to pay 
and apply the rents, profits, and produce thereof, unto 
and to the use of his wife Elizabeth, for her life ; and 

VOL. VIII. L H. w. 



1846. 
Feh.20th. 

Devise to 
trustees and 
their heirs 
upon divers 
trusts in suc- 
cession, some 
requiring the 
legal estate to 
remain in the 
trustees, and 
others which 
in themselves 
would not do 
so, — the whole 
legal fee re- 
mains in the 
trustees. 
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from and immediately after her decease, as to his free- 
hold messuages, lands, tenements, and hereditaments at 
Furzebrooky in the Isle of Purbeck, together with right 
of common and turbary in Furzebrook Heathy and right 
of common for sheep on Creech Down and the appur- 
tenances^ (save and except thereout the pits and veins of 
clay therein, together with the rents and profits thereof, 
which were devised in and by the residuary clause there- 
inafter contained), in trust, and to and for the use of his 
daughter Marxfy for her life, and from and after her de- 
cease, in trust, and to and for the use of such person or 
persons, for such estate or estates, &c., as his said daugh- 
ter Mary should by will devise, limit, or appoint, and 
in default thereof, in trust, and to and for the use of the 
heirs of the body of his said daughter Mary ; and in de- 
fault of such issue, then in trust, and to and for the sole 
and separate use of his daughter Sophia, for her life, and 
from and after her decease, in trust, and to and for the 
use of the heirs of the body of his said daughter Sophia; 
but in default of such issue, then in trust, and to and 
for the use of all and everv the children of his brother 
Giles Brown, and their respective heirs and assigns, as 
vested interests, in equal proportions, and as tenants in 
common. [Then followed a declaration of the trusts of 
certain premises in Warehum, for the benefit of his 
daughters and his brother Giles, and their respective 
children successively.] And, as to his freehold mes- 
suages, lands, tenements, and hereditaments atKillwood, 
together with right of common and turbary in Furze- 
brook Heath, and right for sheep on Creech Doton, with 
the appurtenances, (save and except the pits and veins of 
clay therein, together with the rents and profits thereof, 
which were devised in and by the residuary clause there- 
inaft;er contained), and also his freehold premises at Sto- 
borough, Fast Moor, and East Haws, in trust, to pay the 
rents, and profits, and produce thereof unto and to and 
for the sole and separate use of his said daughter Sophia, 
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for her life, and from and immediately after her decease, 
in trust, and to and for the use of the heirs of the body 
of his said daughter Sophia; and in default of such issue, 
in trust, and to and for the use of his said daughter Maryy 
for her life, and from and immediately after her decease, 
in trust, and to and for the use of the heirs of the body 
of his said daughter Mary ; but in default of such issue, 
in trust, and to and for the use of all and every the said 
children of his brother Oiles Broton, and their respective 
heirs and assigns, as vested interests, in equal propor- 
tions, and as tenants in common; and as to the pits and 
veins of clay in and upon his lands at Furzebrook and Kill- 
wood aforesaid, or either of them, together with the rents 
and profits of such pits and veins of clay, and the residue 
and remainder of his real and personal estate and effects, 
subject to the payment of his debts, funeral expenses, 
and the charges of proving his will, he gave and devised 
the same unto the said Dennis Broton and John Broton, 
and the survivor of them, his heirs, executors, adminis- 
trators, and assigns, upon the trusts and confidences, and 
to the uses following, viz., upon trust to permit his said 
wife to receive and take the interest, income, dividends, 
rents, and profits thereof for her life; and from and after 
her decease, as to one moiety or half part thereof, in 
trust to pay the income, dividends, interest, rents, pro- 
duce, and profits of such moiety unto and to and for the 
use of his said daughter Mary for her life, and from 
and after her decease in trust, and to and for the use of 
such person or persons, &c. as his said daughter Mary 
by will should devise, bequeath, or appoint the same, 
and in default of such appointment, then in trust, and 
to and for the use of all and every the child and chil- 
dren of his daughter Mary, if more than one, in equal 
portions, as tenants in common, and if but one, the whole 
of such moiety to such one child; and in default of such 
issue, then in trust to pay the interest, dividends, refits, 

l2 



1846. 



Brown 

V. 

White WAY. 
Statement. 
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produce, and profits of the said moiety, tmto and to the 
sole and separate use of his said daughter Sophia for her 
life, and from and after the decease of his said daughter 
Sophia, in trust, and to and for the use of all and every 
the child or children of his said daughter Sophia, if more 
than one, in equal proportions as tenants in common, and 
if but one, the whole of such moiety to such one child; 
but in default of such issue of his said daughter Sophia, 
then in trust, and to and for the use of all and every the 
said children of his brother Griles Broton deceased, their 
respective heirs, executors, administrators, and assigns, 
as vested interests, in equal proportions, and as tenants 
in common; and as to the other moiety or half part 
thereof, upon trust to pay unto his said daughter Sophia 
the income, dividends, interests, rents, profits, and pro- 
duce thereof, to and for her sole and separate use and 
benefit, for her life ; and from and after her decease, in 
trust to and for the use of all and every the child and 
children of his said daughter Sophia, if more than one, 
to be divided between them in equal proportions, as 
tenants in common and not as joint tenants, and if but 
one, the whole of such last-mentioned moiety to and for 
the use of such one child; and in default of such issue, 
then in trust, and to and for the use of his said daughter 
Mary for her life, and from and after her decease, in 
trust, to and for the use of s^ and every the child and 
children of his said daughter Mary, if more than one in 
equal proportions, as tenants in common, and if but one, 
the whole of the said last-mentioned moiety to such one 
child; but in default of such issue, then in trust, and to 
and for the use of all and every the said children of his 
brother Giles Brown, and their respective heirs, execu- 
tors, administrators, and assigns, as vested interests, in 
equal proportions, and as tenants in common. 



The testator left his widow, and his two daughters 
Mary and Sophia, and six children of his brother Giles 
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' roion, surviving. Sophia the daughter had, before the i^^- ^ 

date of the will, married John Br own , of JSast-street. She Brown 

had no issue. The widow died in 1818. Jfary, the other whiteway. 

daughter, afterwards married T, Phippard, and died in "7^^ 

1845,T^thouthavinghadanyissue,andwithouthayingex- " "^ ' 
ercised the power of appointment given to her by the will. 

The bill was filed by two of the children of the testa- 
tor's brother Giles Broton, and the heir at law of another 
of such children, against Dennis Brown and John Brown, 
the trustees of the will, who were two other of the chil- 
dren of Giles BrovMy — Dennis Brown being also the heir 
at law of a deceased child of Giles Brown, — and also 
against Samuel Whiteway and four other persons, part- 
ners with him. The bill stated the will, and alleged that 
at the date of the will and of the testator's death certain 
pits and veins of clay were open and being worked in 
the lands at Furzehrook and Killwood, and that by a lease 
dated in June, 1817, the testator had demised such open 
pits or veins of clay for a term of fourteen years from 
Midsummer, 1817, at a rent of 200/., and that the said 
lease being about to expire, the Defendants, John Brotvn, 
of Bast-street, and Sophia his wife, were desirous that a 
new lease should be granted of such pits and veins, and 
also of other pits and veins of clay to be opened and 
worked in the lands at Furzehrook, and that the said 
Mary Phippard, who was then entitled to the rents of the 
lands at Furzehrook under the will, opposed the making 
of such lease: that thereupon, in November, 1830, the 
said John Brovm, of East-street, and Sophia his wife, 
exhibited their bill of complaint in this Court against the 
said other parties interested under the will of the testa- 
tor, praying a declaration that the pits and veins of clay 
in or upon the said testator's lands at Furzehrook and 
Killtoood, whether inclosed or uninclosed, ought to be 
worked so as to yield a fair and reasonable rent and 
profit, to be applied according to the trusts of the said 
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^l^^' ^ testator's will ; and that the persons who were entitled 
Brown or authorised to work or dig the same, were entitled to 
Whtteway. enter for that purpose upon all or any of the said lands 
" at Furzebrook and KiUwood, making an adequate com- 

pensation for any injury which they should do to the sur- 
face, and that it might be referred to one of the Masters 
of the Court to let and demise the said pits and veins of 
Devise (before clay for such term or terms of years, and on such terms 
Wills, 7 w. 4 & and for such prices as should be warranted by the said 
Lnds^to certain testator's will; and by a decree made in the said cause by 
persons, and of the Master of the Bolls on the 3rd day of July, 1832, it 

pits and vems *^ , . • i • -n 

of clay under was declared, that the devise contained in the said will 

the same lands « - 't »^ t • /• i • j i ..i •• 

to other per- oi the said pits and vems oi clay comprised only the pits 
8ons,--the lat- ^ yeins of clay which, at the date of the said will, were 

ter devise pass- ^ j ' ^ 

ed only the pits being worked under the said indenture of lease of the 

and veins of 

clay open at 24th day of June, 1817, situate at Killwood and Furze- 
wiU sewhU. ^ hrook-heath (a). The bill then stated that John Brotvn, 
Whether, of East-streety and Sophia his wife, pretending and claim- 
tute,suchade- ^g that the said Sophia was tenant in tail of the same 
vise would pass ^^^(js the said Sophia, with the privity and approbation 

pits or vems ' -r ^ r j re- 

open at the of her said husband, executed a deed, dated the 23rd of 

testator— June, 1845, for disintailing the said land at Furzebrook^ 

^^'^^^ and all other the lands of which the testator was seised 

at the time of his death, either at law or in equity, and 

for conveying the same to such uses as the defendants, 

John Brown^ of East-street, and Sophia his wife should 

appoint, and subject thereto, during their joint lives, upon 

trust for the separate use of the said Sophia; and after 

the decease of both of them, if the said John Brown, of 

East-street, should be the survivor, to the use of him and 

his heirs; and if the said Sophia should be the survivor, 

to her use for her life, with remainder to the use of the 

said John Brown, oi East-street, and his heirs : that such 

deed was duly acknowledged by the Defendant Sophia 

Brown, and enrolled. 

(a) See Astr^ v. Ballard, 2 Wms. 242 ; Clavering v. Claver- 
Lev.185 ; Whitfield t. Bemt, 2 P. %, Id. 388 ; S. C Mos. 219. 
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The bill stated that the Defendants, John Brown and 
Sophia his wife, had, by a lease of the 20th of September, 
1846, appointed and demised to the Defendants, White- 
way and his four partners, part of the lands at Furze- 
brook, and all and every the mines, depths, and strata or 
beds, veins, and pits of clay, minerals, and other things 
which were then open, or might be found or discovered 
within or under the said fields or closes of lands, with 
the appurtenances, with full, free, and exclusive license 
for the said lessees, their executors, &c., to enter upon 
the said fields or closes of land, to dig, sink, and work 
any mines, pits, or shafts, &c., for the winning or getting 
any clay or minerals, in, upon, or out of the demised pre- 
mises, and to take and carry away such clay and minerals, 
for a certain term, at a certain rent therein mentioned. 
That the Defendants, Whiteway and his partners, on the 
21st of September, 1845, with the sanction of the Tic- 
iGnABXi.t&, John Brown , oi East-street, and Sophia his wife, 
and acting under the said appointment and demise, en- 
tered upon two ancient inclosures, parcel of the said 
lands At Furzebrook, included in the said appointment, 
and opened a new pit, shaft, or mine thereon, which had 
never before been opened, and therefrom raised and 
carried away clay and other minerals, and sold the same, 
and that they intended to continue such working. 



1846. 



Brown 
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The bill charged that Sophia Brown was, according 
to the true construction of the will, equitable tenant for 
life only of the said lands at Furzebrook; and that, in 
case of her decease and failure of issue of her body, 
the same lands would belong to the Plaintiffs, and the 
Defendants, Dennis Brown and John Brotan, as owners 
of the fee thereof. 



The bill prayed that Whiteway, and the four Defend- 
ants his partners, might account for the clay and mine- 
rals so gotten by them, and that the proceeds thereof 
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might be secured for the benefit of the persons interested 
in the said lands ; and that the said Defendants^ and John 
Broton and Sophia his wife, might be restrained, by in- 
junction, firom continuing to work the said pit or mine, 
or opening any other pits or mines, in the said lands. 

The Defendants, Whiteway and his partners, and John 
Brown and Sophia his wife demurred, for that the Flain- 
tiflFs had not shewn by their bill that they, or any of them, 
had, or were, or was entitled to any estate, right, tide, or 
interest in or to the said closes of land at Furzebrook. 



Argument. Mr. Shapter for the demurrer. 

The question is, whether the limitations oiFurzebrook 
to Sophia for life, and the remainder to the heirs of her 
body, are both equitable; or whether the former alone is 
equitable, and the latter legal. The Defendants contend 
that both limitations are equitable; that Sophia was 
tenant in tail, and acquired the fee. The question re- 
solves itself into this, — ^whether the trustees did not take 
the whole fee oiFurzebrook ? The testator gives all his 
estates to trustees and their heirs, to pay the rents to his 
widow for life, — ^which is an equitable estate; then as to 
Furzebrooky to the use of his daughter Mary, her ap- 
pointees, and the heirs of her body; and then in trust for 
the separate use of his daughter Sophia, — an equitable 
estate (see 14 M. & W. 166) ; and then to the heirs of her 
body, with remainder to the children of Giles Brown and 
their heirs. The KiUwood estate is devised in the same 
way, except that Sophia and her issue take before Mary 
and her issue. The testator then devises the pits and 
veiQs of clay under Furzebrook and KiUwood, with his 
residuary personal estate, to the trustees, their heirs, 
executors, &c,, upon trust, to pay the income to the 
widow for life, giving her an equitable interest; and 
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then a moi^ to each daughter for life^ with remainder 
to thdbr children as purchasers^ with cross remainders^ 
and with an ultimate remainder to the children of Griles 
£roi£7J,— the gift of Marfs own original moiety to her; 
and the original and cross gifts to Sophia being of equita- 
ble interests. That no more of the legal estate remains 
in the tmstees than the trusts require^ as a general pro- 
position, is not disputed. The Defendants contend, that 
here the trusts require the whole fee so to remain. The 
devise to trustees and their heirs Tests the legal fee; and 
to cut it down to a less estate, the testator's intention 
must be clearly shewn from the terms or objects of the 
will : Doe v. WiUan (a), Houston v. Hughes (J), Doe v. 
Scoti(c), IteyneU v. ReyneU (rf), Sugden on WtUsy-p. 124, 
par. 8. By such a devise, a testator may reasonably be 
supposed to intend, that his trustees should retain the 
estate for a term of years, or life, or even for estates im- 
mediately successive, — Doe v. Simpson (e), — ^but it is 
improbable that he should intend the legal estate to move, 
first, to the trustees for one period, then to the parties 
beneficially interested for another period, and then again 
to the trustees, and thus backwards and forwards. No 
such instance is to be found; but, on the contrary, the 
case of Harton v. Harton (/), as explained by Lord 
JEldon in Hawkins v. Luscomhe {g) ; and by Lord Al- 
vanlet/y C. J., in Kenrick v. Lord W. Beauclerk (A), is 
an authority that the fee shall rest in the trustees. That 
decision is consonant with the spirit of the common law, 
which declares that an estate in land cannot cease for 
a term, and revive and revest afterwards: Corbefs 
Case (i)y Feame^s Conting. Rem. p. 526, ed. 7. It is 
equally opposed to the tendency of modem opinion, — 



1840. 



Beown 

V, 

Whiteway. 



Argwnent. 



(a) 2 B. & A. 91.— Per Abbott, 
C.J. 
{b) 6 B. & C. 403. 
(c) 4 Bing. 605. 
{d) 10 Beav. 21. 



(e) 6 East, 162, 172. 

(/) 7 T. R. 662. 

(g) See 2 Swans. 391. 

(h) See 3 Bos. & Pull. 179. 

(0 1 B;ep. 85. 
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i»^- ^ see 7 WilL 4 & 1 Vict c. 86, s. SI. Where the trustees 
have to pay dehts^ Murthtoaite Y.Jenkins(m(a); to sell 
or mortgage^ to pay legacies^ San/ardy, Irby (J), Bag- 
shaw V. Spencer (c); to lease generally. Doe v. JVil- 
Ian {d)y and Doe v. Walbank{e) ; to provide maintenance 
and preserve contingent remainders, Curshato v. New- 
land (/), Doe v. WiUan; or where there are any limita- 
tions which require the protection of the fee, Rochfort 
v. Fitzmaurice (g), Venables v. Morris (A), Doe v. 
Hicks (e), — ^the fee given to the trustees remains with 
them. Here the trustees require the fee to serve the 
powers of appointment given to the daughters, to give 
effect to the trusts for their separate use, and to preserve 
contingent remainders. The will is technically expressed. 
The words, ^^ use, trust, and confidence," are used 
throughout the will as synonymous, and to create equit- 
able interests, both as to realty and personalty. If the 
testator had intended to create statutable uses, he would 
have given express legal estates to the trustees for the 
lives of the married ladies to whom separate estates are 
given. The circumstance that the day pits and residuary 
personal estate are limited together, strengthens the in-* 
ference that the legal estate was to remain in the trus- 
tees: Houston V. Hughes (/), and Doe v. Simpson (4). 

Mr. Malins and Mr. Jebh for the bill. 

The pits and veins of clay specifically mentioned in the 
will, and of which Sophia is tenant for life, are the pits 
and veins opened at the testator's decease, according to 



{a) 2 B. & C. 358. is/) 2 Dr. & War. 1, 16. 

(h) 3 B. & Aid. 654. {h) 7 T. R. 342. 

(c) 3 Ves. 142. (i) Id. 433. 

(<0 2 B. & Aid. 84. (y) 6 B. & C. 421. 

{e) 2 B. & Adol. 554. (k) 5 East, 172. 

(/) 2 Bing. N. C. 58; Id. 64. 
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the decision at the Rolls (stated in the bill). The bill 
se^ks to restrain the Defendants from opening new pits. 

The Plaintiffs contend that the limitation of Furze- 
brook to Sophia is equitable, and that the limitation to 
the heirs of her body is legal; that she took an equitable 
estate for life, with a legal remainder to the heirs of her 
body by purchase, which would not coalesce ; and that 
consequently, she had no estate tail; that therefore the 
attempt to acquire the fee by a disentailing deed was in- 
effectual, and could not confer on her lessees a right to 
open pits. Feame^s Conting. Rem. p. 57, ed. 7. Primd 
facie, where there is a devise to trustees and their heirs 
to uses and upon trusts, the uses and trusts are executed 
in those beneficially interested, and the trustees retain 
so much of the legal estate as is commensurate with the 
active trusts they have to perform, and not farther than 
such trusts require: Adams v. Adams (a), Silvester v, 
Wilson (J), Shapland v. Smith (c). The use was exe- 
cuted in the trustees by implication when the trusts re- 
quired it, and in the other instances in the cestuis que 
trusts : Williams v. Waters (d). The case of Harton 
v. Harton was decided, but not reasoned. There was no 
necessity in that case for the construction which gave the 
trustees the fee, although there might have been some 
convenience in it. (See 2 Jarman, Wills, p. 222.) In 
Houston V. Hughes (e), the like construction was founded 
on the circumstance that the freeholds and leaseholds 
were not given in distinct clauses. Here they are limited 
in distinct clauses. In White v. Parker (/), the pro- 
perty was given in fourths, and it was not to be con- 
ceived without necessity that the legal estate was to vest 
as to some and not as to other undivided shares. 



1846. 



Beown 

V. 

Whiteway. 



Argument. 



(a) 6 Q. B. R«p. 860. 

(b) 2 T. R. 444. 

(c) 1 Bro. C. C. 75. 



(d) 14 M. & W. 166. 

(e) 6 B. & C. 403. 

(/) 1 Bing. N. C. 573. 
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Bbown 

V. 

Whtteway. 



If this construction be right, the Plaintiffs are tenants 
in fee in remainder expectant on the decease of Sarah. 



Judgment, 



Vice-Chancellor : — 

I did not remember the case of Harton v. HartoUy nor 
do I now recollect having ever had to consider it. I do , 
not see why, in that case, it was necessary to hold that 
the intermediate estates should not be good legal estates. 
There was a devise to trustees and their heirs, upon 
trust, to permit and suffer the testator's niece Bridget, 
the wife of WiUiam Harton, to receive the rents and 
profits, for her life, for her separate use, with remainder 
to her issue; and, failing such issue, then to aaother mar- 
ried woman, for her lie, for her separate use, and re- 
mainder to her issue ; and, failing her issue, then to a 
third niece of the testator in a like form. The question 
arose, whether the eldest son of Bridget, who was the 
first tenant for life, took a legal estate or not ; and the 
ultimate limitations would not, and did not come under 
the view of the Court at all. The Court had only to 
consider the devise to trustees and their heirs, with re- 
mainder over to the first son and the heirs of his body, 
and so fortii. The Court appears, as Mr, Jarman ob- 
serves, to have thought it most convenient, — ^having been 
obliged to hold that one of the limitations gave a legal 
estate to the trustees, — ^to hold that the other limitation 
had the same effect. I must not be understood to say 
anything against that case. It is a decision unshaken; 
and I cannot, upon demurrer, take upon myself to over- 
rule or disregard the decision of a Court of law upon 
the point. 



In the principal case, the testator devises to trustees 
and their heirs, for his widow, for her life ; and then 
follows the limitation to Mary, in terms which would 
give a legal estate to Mary ; and then the property is 
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1846. 




to go according to her appointment, and in default of 

appointment to the heirs of her body. Then come the 

trusts to the sole and separate use of Sophia^ and the whiteway. 

heirs of her body, with remainders over in like manner. ^ *; ^ 

. . . . . . Judgment. 

I cannot, in principle, distinguish this case from Hartan 

V. Harton. If parties wish to review that decision they 
must take a case to a Court of law. The effect of 
overruling this demurrer would be to overrule the de- 
cision in Harton v. Harton. 

J allow the demurrer. 



BELSHAM V. PEECIVAL. 



1849. 
March lit. 



L HE hearing of this cause, which occupied several The Court 
days, was completed on the 24th of June, 1847. Judg- the defend- 
ment was given on the 4th of November, 1847, when ^^^g^^"""" 
the Court said, that, if the Defendants desired it, an issue ^s^® 9^ *„ 

question of 

should be directed on the question, whether a con- fact arising in 
veyance of the 30th of July, 1841, by Perdval to Law- dismissed' the 
rencey of the property in question in the cause, was or ^^x^"^ 
was not made by fraud and covin, with intent to delay fondant The 
and defeat the Plaintiff in recovering his debt against ing declared, 
Perdval; and that in such issue the Plaintiffs in equity death ofone of 
should be Plaintiffs, and the Defendants Latorence. *^® defend- 

' ants between 
Woody and Clarke , should be Defendants; and that the the hearing 

bill should be dismissed with costs as against the De-ment,— onthe 

fendant Elizabeth Grace Harrison. thrfefend^t 

who was or- 

In the interval between June and November Clarke dismissed, the 
had died. ^"""^ directed 

a separate de- 
cree to be drawn up as to that defendant 
The death of a defendant between the hearing of the cause and the judgment 
does not render 3 bill of revivor necessary prior to drawing up the decree. 
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1840. 



Belsham 

V. 

Pebcival. 



Argument. 



JvdgmenU 
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The Solicitor- General, on behalf of Mrs. Harrison, 
applied to have the decree drawn up. 

Mr. C, P. Cooper opposed the motion. The decree 
was not in fact made. It depended on the exercise 
of an option given to the Defendants, which, owing to 
the death of Clarkey had never been exercised. There 
had been no revivor of the suit. It was not like the 
casQ of Davies v. Davies (a). 



The Vice-Chancellor directed the decree to be 
drawn up, dismissing the bill against the Defendant 
Mrs. Harrison. 



Some difficulty afterwards occurred on the form of 
the decree, the Registrar doubting whether it should 
contain any notice of the issue having been offered to 
the other Defendants ; and on the 21st of February, 
1851, the Attorney- General applied to the Vice-Chan- 
cellor Knight Bruce for an order that the decree, so far 
as it related to Mrs. Harrison, might be delivered out 
by the Registrar. The Vice-Chancellor directed that a 
separate decree should be drawn up, dismissing the bill 
as to Mrs. Harrison. His Honour observed, that the 
death of a Defendant between the hearing of the cause 
and the judgment did not render a revivor necessary. 
This had frequently happened from the pressure of 
business in Lord Eldon's time, and the point had been 
repeatedly decided by his Lordship. 



Order. This Court doth order, that the Plaintiff's biU do stand dis- 

""""" missed out of this Court, as against the Defendant Elizabeth Grace 
Harrison, with costs to be taxed, &c.; and it is ordered, that such 
costs, when taxed, be paid by the said Plaintiffs to the said De- 
fendant Elizabeth Grace Harrison. Reg. Lib. A. 1847, fo. 2355. 

(a) 9 Ves. 461. 
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1660. 

ELSEY V. LUTYENS. February Qth, 

J lath, dt '40th, 

IN 1833, William Mair devised a freehold house in A conveyance 
Kensington to his daughter Lady Wetherally in tail, Middlesex by 
with remainders over. Lady Wetherall died in June, ?,!!l;!fri!?l... 

•^ ' upon the mar- 

1846, leaving one daughter, Eliza Henriettay then the riage of the 
widow of a Mr. Wetherall, by whom she had a daughter, tered under 
Frederica Charlotte. In August, 1847, Eliza Henrietta 7 ^nn. \ 20 
married the plaintiff William Elsey. and previous to, and ^ effectual 

^^ . . against a pnor 

in consideration of that marriage, she executed a disen- unregistered 
tailing deed, and conveyed the premises to the use of notwithstand- 
herself until the marriage, and thereupon to the use of c^^in/SS^ 
the Plaintiff in fee. This deed was dated the 6th of ^er the setde- 

ment, had no- 

August, 1847. It was duly enrolled under the Fines and tice of the un- 
Eecoveries' Act (a), and was, after the marriage had ^eywice after 
taken place, registered pursuant to the act for the re- |J^® b^^^h 
gistration of deeds in the county of Middlesex (5). registay of his 

settlement. 
A uftT'tv hav- 

After the marriage, the Plaintiff was informed of aingalegaltiUe 
deed dated the 25th of February, 1846, executed byK'SS^y'' 
Lady Wetherall, and enrolled under the statute 3 & V^ recover 

, . ^ deeds, without 

4 William IV, c. 74, whereby she conveyed the premi- first having es- 
ses to the Defendant Lutyens, and other truste&es, since title at law, 
deceased, to such uses as she should appoint; and in de- ^^^J^g^ v^r^d 
fault of appointment to her own use for life, and after would be the 
her decease to the use of the said Eliza Henrietta her denceinatrial 
daughter for life, for her separate use, without power of fQj.g*^lig l^g^ 
anticipation, and after her decease to the use oi Frederica "ght against 

^ ^ ^ the tenant in 

Charlotte, the daughter of Henrietta, and the heirs of possession of 
her body, with remainders over. This deed was not in question, 
registered under the statute 7 Anne, c. 20. ?dt1isto^*dSg" 

the evidence 
furnished by the deed might have been obtained by means other than a suit in equity. 

Decree as between the claimant of property and the trustee who claimed to hold the 
same property in ti ust for an infant defendant, reserving the right of the infant defendant. 

Position, duty, and liability of a trustee for infants of an estate created by an invalid 
deed or a deed of doubtful validity, and which is impeached by other parties. 

(a) 3 & 4 W. 4, c, 74. (6) 7 Anne,'c. 20. 
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Statement. 



Argument. 



Soon after the PlaintrflF received notice of the exist- 
ence of the deed of February, 1826, he caused the deed 
of August, 1847, to be registered, as above stated. 

The house was in the occupation of a tenant under a 
lease for twenty-one years, dated the 16th of September, 
1845, granted by Lady WetheraU^ the counterpart of 
which lease was in the possession of an agent of the 
Defendant Lutyens. The Plaintiff brought his action 
against the tenant for the rent which accrued due subse- 
quendy to the death of Lady WetheraU, and filed his 
bill against Lutyens y the surviving trustee under the in- 
denture of the 25th of February, 1845, for the delivery 
up of the counterpart of the lease to the Plaintiff, and 
praying also that the deed of February, 1845, might be 
delivered up and cancelled. Eliza Henrietta the Plain- 
tiff's wife, and Frederica Charlotte, her infant daughter, 
were Defendants. 



The Solicitor- General and Mr. Joliffe for the Plaintiff, 
on the legal question of the priority of the roistered 
deed of August, 1847, over the unregistered deed of 
February, 1845, cited Warhurton v. Loveland (a), and 
Jolland V. Stainbridge (5). There was no possibility of 
trying the question at law as between the parties really 
interested, for under either deed the Plaintiff must re^ 
cover at law. Under the deed of 1845, Mrs. Elsey was 
tenant for life, and she had therefore passed her life es- 
tate ; and under the prior title she was tenant in tail, and 
had passed the fee. The Plaintiff was entitled in equity 
to be placed in possession of the lease, which had been 
granted by the prior tenant in tail, in order that he 
might have the necessary evidence for the recovery of 
the reserved rent against the tenant in possession. 



{a) 2 Dow & Clark, 480 ; 6 BHgh, 28 ; 3 Sug. V. & P. 356, ed. 10. 

{h) 3 Ves. 478. 
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Mr. Wood and Mr. Berkely for the Defendant Lutyens. i860. 



The Plaintiff has mistaken his course. If the deed of 
February, 1845, be void against him, he might have dis- 
regarded it. It is not a case for the interference of the 
Court : Simpson v. Lord Howden (a); or at least, until 
the right at law has been determined : Corporation of 
Arundel v. Holmes (5), Loker v. Rolle (c) . The question 
raised under the Registry Act is perfectly new. It is 
admitted by the bill that the Plaintiff had notice of the 
deed of February, 1845, before the deed of August, 1847, 
was registered, and consequently before his legal title 
was complete : Hine v. Dodd(d)y Wyatt v. Barwell (c), 
Wigg V. Wigg (/), AUen v. Knight (y), Saunders v. 
Dehew (h\ 3 Sugd, Vend. 8f Pur. p. 447, ed. 10. The 
statute does not make all unregistered deeds void, but 
only makes a registered deed good against all prior un- 
registered deeds. In this case, at the time when the 
Plaintiff had notice of the prior deed, both deeds were 
equally void or liable to be avoided. The Defendant, 
as trustee, submits that the Plaintiff, by then registering 
his deed, could not acquire a title in preference to the 
earlier deed. 



Elsey 

V, 

Lutyens. 



Argument, 



Mr. CoXy for the in&nt Frederica Charlotte Wetherall, 
on whose behalf no evidence had been entered into, 
stated to the Court that he was instructed by the soli- 
citor of the Plaintiff, — ^the Plaintiff being the husband 
of the infant's mother. He submitted that the decree 
should reserve the right of the infant, or be without 
prejudice to such right, as in Lane v. Hardwicke {%), 



{a) 3 Myl. & Cr. 97. 
\h) 4 Beav. 325. 
(c) 3 Ves. 4. 
\d) 2 Atk. 275. 
{€) 19 Ves. 439. 

VOL. VIII. 



(J) 1 Atk. 382. 
{g) 5 Hare, 272. 
{h) 2 Vem. 271. 
\i) 9 Beav. 148. 



M 



H. W. 
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El,SEY 

V. 

LUTYENS. 



The Solicitor-General in reply, on the point of notice, 
cited Essex v. Bavgh (a). 



Arg^tment. 



The Vice-Chancellor directed the case to stand 
over, with liberty to the Plaintiff to bring such action 
as he might be advised; the Defendant Lutyens to pro- 
duce the lease, and admit possession; and reserved fur- 
ther directions and costs. 



Feb. \2th. The counsel for the Defendant Lutyens stated that the 
Defendant would act under the direction of the Court ; 
but would not undertake to defend any action at law 
which might be brought by the Plaintiff, in respect of 
the property or lease in question. 



The Vice-Chancellor made the decree for the deli- 
very of the lease, without prejudice to the right of the 
infant. 



Feb, 20th, Vice-Chancellor : — 

Judgment, In this case, I reserved the question of costs as between 
the Plaintiff and the Defendant Lutyens, and much diffi- 
culty I have had in satisfying myself, as far as I have 
done so, what order I ought to make. 

The Plaintiffs have got a decree without a trial at law, 
saving however to the infant, whose trustee Lutyens is, 
the right hereafter to litigate the question raised in the 
suit, if she should be advised so to do. The peculiar 
circumstance which induced me so to qualify the decree 
(a qualification not objected to by the Plaintiff) was this, 
that the Plaintiff's solicitor instructed counsel for the 
infant. My attention was particularly called to the point 
by, I think, the Plaintiff's counsel; a circumstance I am 
bound to notice with approbation. Lutyens, by his 

{a) 1 Y. & C. C. C. 620. 
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answer, after stating the facts of the case, submits the 
questions in the cause to the judgment of the Court as 
questions arising between the Plaintiff and the infant. 
These observations, coupled with the limited decree I 
have felt at liberty to make, appear to me to entitle 
Lutyens to the favourable consideration of the Court 
upon the question of costs, especially when it is consi- 
dered that I am called upon to take out of his hands the 
only indemnity he has against his own cestui que trusU; 
— the hostile position he assumed in argument was 
forced upon him by the Plaintiff asking costs against him. 



1850. 



ElSEY 
V. 

Lutyens. 



Judgment. 



Other observations also arise upon the same question: 
the Plaintiff's title is purely a legal title; and at the 
hearing of the cause I thought the case was one of that 
class in which the strict rule of the Court originally re- 
quired that the Plaintiff should establish his right at law 
before he came into equity. In cases of this class, where 
the bill is filed before the right is established at law, and 
the equity is founded upon the better remedy to be had 
in this Court (as in tithe cases), the usual practice is to 
retain the bill at the hearing, with liberty for the Plain- 
tiff to proceed at law to establish his title. But in such 
cases the Plaintiff gives the Defendant upon the question 
of costs the advantage of being able to say, that if the 
Plaintiff had first established his right at law, the De- 
fendant would have done that without suit which the bill 
in equity reqiiired him to do. And this argument was 
iirged upon me by Mr. Lutyens* counsel at the hearing. 



In this case, however, it appears to me that the Plain- 
tiff may possibly have an equity distinct from that of 
liaving deeds delivered up. It is not, I think, suggested 
by the Defendant, that the lease granted by Lady We- 
therall is not good as against the Plaintiff in this cause. 
If that lease be valid, the most convenient mode of try- 
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Elsey 

V, 
LUTYENS. 



Judgment. 



ing the Plaintiff's title at law must be by proceeding 
against tbe tenant for th^ rent reserved under the cove- 
nants in the lease ; and to do this the Plaintiff requires 
the manual possession of the lease, which is in the hands 
of Lutyens; and I find the bill suggests this point as a 
ground for coming into equity. It was said indeed by 
the Defendant, that the Plaintiff might proceed at law 
against Lutyens to get possession of the lease, or that 
they might proceed against the tenant for the rent, and 
call Lutyens as a witness to produce the lease. Admit- 
ting that the Plaintiff might effectually prosecute his 
right at law in both or either of the ways suggested, I do 
not think that the Plaintiff thereby loses his right to 
come into this Court, and obtain its assistance in putting 
the question at issue between himself on the one side, 
and Lutyens and the infant on the other in a course of 
trial. It is between the Plaintiff and these parties that 
the real contest arises, and not between the Plaintiff and 
the lessee under Lady Wether alVs lease; and I cannot, 
as at present advised, decide the question of costs in 
this suit upon the ground that the Plaintiff was not jus- 
tified in filing the present bill before the legal right was 
established: but this does not disturb the proposition 
that the legal right must be established by a proceeding 
at law, before this Court can make a decree in the 
Plaintiff^s favour. 



The Plaintiff, by the manner in which he has brought 
the suit to a hearing, has involved himself in a difficulty 
upon the question of costs. If, to put an extreme case, 
a plaintiff suing a trustee and his cestui que trusts, 
should compromise the suit with the cestui que trusts 
before the hearing, and thereby avoid the trial of the 
right, I cannot think the Court would give costs against 
the trustee, as it might have done, if the cause had been 
tried, and a decree made adversely by the Court. The 
present case is not widely distinguishable from that. 
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Another point argued by the PlaintiiF was, that the 
point of law was so clear that Lutyens ought not to have 
contested the question; but I cannot admit the force of 
that observation, where a trustee is the party charged. 
Lutyens, at the peril of having to pay costs at law had a 
right to insist upon having the question tried at law ; 
and I cannot deprive him of the benefit of the observa- 
tion, that, if that course had been taken, he would not 
have contested the case further. I do not, however, 
understand Lutyens now to say, that he desires to try 
the case at law for the purpose of saving his costs of this 
suit by depriving the Plaintiff of his decree. 



1850. 



Elset 

V. 

Lutyens. 



Judgment. 



I believe the proper decree to be made as to the costs 
of the suit in equity is, to give no costs to or against Lut- 
yens. The qualified decree the Plaintiff has obtained 
takes this case out of the general rule which I have rarely 
departed from, of making the costs abide the result of the 
suit. The Plaintiff has got a decree, which, though 
nominally qualified, is (I think I may promise him) vir- 
tually final, and he has got this without a trial at law. 



Lutyens loses his own costs of this suit unless he has 
the means of obtaining them from or against his own 
cestui que trusts; but he avoids all legal proceedings, 
with their attendant expenses. In the view I take of 
the actual rights of the parties, I cannot give him his 
costs of this suit, unless the Plaintiff will consent to pay 
them, or Mr. Lutyens can establish the proposition, that 
the unregistered settlement of which he is a trustee has 
priority over the Plaintiff^s claim. 



This Court doth order and decree, that the defendant Benjamin 
LvAyefM do deliver up the Indenture of the 16th day of September, 
1845, in &c., to the Plaintiff. Liberty to any of the parties to apply. 
But this is to be without prejudice to the rights of the infant de- 
fendant Frederica Charlotte WetheralL — Reg. Lib. A. 1849, fo. 714. 



Order 
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April 22nd ATTOKNEY-GENEEAL v. COOPER. 

i& 23rd, 
The 37th Ge- ixN information and bill, to enforce the performance of 
Augiist 1841° *^® trusts upon wliich some of the Defendants were seised 
although it re- q{ ^ meetinff-house and premises in WiUiam Street. New 

moves the ^ ^ ^ 

technical ob- Windsor y — ^for an account of monies which had been re- 
answer to mat- ceived on like trusts, under a will ; to have it declared 
^dem^er ^^ that J. B. MCrea, one of the plaintiflFs, continued the 
overrules the lawful minister of the congregation or society assembling 
does not en- for worship in the said meeting-house ; and to restrain 
dant^who^has *^^ trustees from preventing him from officiating as 
answered an g^ch minister. John Smithy one of the defendants, 

original bill, to .... 

demur to an answered the original bill. The bill was then amended, 
upon any ^7 introducing other statements, to shew the constitu- 
rn^er to ^ tiou of the society or congregation, the regularity of the 
which the ori- appointment of the plaintiff, M^Orea. as the minister, 

ginal biU was , , 

open. and the illegality of the proceedings adopted for remov- 

[Observa- '^% l^i^. The origmal bill had asked for the appoint- 

*^^5,^J^° ^y^^^ ment of new trustees of the meeting-house and the other 

6 Hare, 505.] property. The amended bill stated that the defendant, 

John Smith, was a member of the congregation; and in 

the amended bill the prayer for the appointment of new 

trustees of the property bequeathed by the will was 

omitted. To the amended bill John Smith demurred for 

want of equity, want of parties, misjoinder of plaintiffs, 

and multifariousness . 



Argumenu Mr. Wood and Mr. W, R, Ellis for the demurrer, re- 
lied first, upon Wyllie v. Ellice (a) as establishing the 
proposition that the defendant might demur to the 
amended bill, notwithstanding he had answered the ori- 
ginal bill, and even supposing the substance of the case 

(a) 6 Hare, 505. 
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remained the same; and, secondly, that the amended 
bill was open to demurrer upon a ground which could 
not have been taken to the original bill 



The Viob-Chancblloe (without hearing the Solicitor- 
Oeneral and Mr. Priory who appeared in support of the 
information and bill,) expressed his opinion to be, that 
the alteration by the amendment had not, with refer- 
ence to the demurrer, raised any case which had been 
excluded by the original bill; and proceeded, — 

If it were not for the case of Wyllie v. EUice (a) there 
would have been no pretence for this demurrer. I 
take it to be clear, that where a party has answered an 
original bill, he cannot demur to the bill when it is 
amended, unless the amendment makes what Lord El- 
don has described as a new case. If it were otherwise, 
a new sort of practice would be introduced. What I 
decided in Wyllie v. EUice was this, — the bill was fram- 
ed against four persons as trustees — the four trustees 
answered the bill, and the Plaintiff then amended his 
bill, 'striking out the names of three, and seeking his 
relief against the fourth only. I held that in that case 
there was a defect for want of parties, and a defect 
which was occasioned by the amendment. If my view 
of that case was right, the amended bill was properly 
met by the demurrer, unless the technical ground was 
to prevail, that the Plaintiff, by having answered the 
original bill, had thereby precluded himself from de- 
murring to the amended bill. The question was, whe- 
ther the demurrer, which might have extended to the 
discovery as well as to the relief, ought to be overruled 
generally on the ground that the Defendant had an- 
swered that which the demurrer was sufficient to cover. 



1850. 
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Judgment, 



VOL. vin. 



(a) 6 Hare, 505. 

N 
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Judgment, 



The amended bill did not alter the nature of the relief, 
but prayed that relief against Mr. Ellice only, instead 
of, as in the original bill, against Mr. EUice and others. 
I did not, I think, put the case as Lord Eldon did, — 
of its being a new bill; but treating the original and 
amended bill as one record, I thought that, since the 
37th Order, the mere fact of answering part of a bill 
which was covered by the demurrer, was not a ground 
for overruling the demurrer. It was upon that ground 
that I decided the case of WyUie v. Ellice. If it be 
true that the legitimate consequences of that decision 
be such as are now pressed upon me, I must reconsider 
WyUie v. EUice, I do not think that I have ever de- 
cided, or intended to decide, that the fact of a party 
having answered the original bill is not to be regarded 
upon the argument of a demurrer to an amended bill. 
Upon WyUie v. EUice, Campbell v. Mackay(a)y and 
other cases of that class, it is clear that the Court 
must, in deciding upon the demurrer, look into the 
circumstances of each case. 



Now, in this case, the original information and bill 
was open to all the objections which arise on the a- 
mended information; and where a party has passed by 
the time at which he might demur, I think his right to 
demur does not revive upon the amendment of the bill, 
by simply praying relief in substance of the same na- 
ture as that which was prayed before. I may put the 
case of a bill which has been altered as to a date, or as 
to the Christian name of one of the parties, — could it 
be said that a Defendant might demur to the amended 
bill, although he had lost his opportunity by answering 
the original bill? I should take it that such an amend- 
ment would not enable the Defendant to support a 



(a) 1 My. & Cr. 603. 
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demurrer. It would be carrying the case of WyUie v. i850. 
EUice very much further than is necessary ; — if not, as " ^ " 

^ ^ J ' ^ Attorney- 

I have said, I must reconsider it. General 

V. 
f OOP BR 

I think this demurrer must be overruled. I decide * 

it upon the ground that the Defendant ought to have J^o^""^ 

taken these objections before, if the objections be valid 

ones. 



1848. 

BEATTIE v. JOHNSTONE. Dee. 13M & 

T14fA. 
HE bill was filed by Mary Stewart Beattie, an infant, in a suit by 

the only child of Thomas Beattie, deceased, and heir of ^^^ in possS^- 

tailzie or entail in possession of certain real estates, ^^^^> ®^a^®^^, 

^ '^ ^ ' under a Scotch 

situated at Crieve, in the kingdom of Scotland; and it entail to a por- 
prayed that the fortune and person of the Plaintiff rents of the 
might be placed under the protection of the Court; that ^te^ the^other 
guardians might be appointed, and all proper directions portion of such 

, . . rents being 

given for her maintenance and education: And that directed to be 
an account might be taken of the rents and profits of duri^^pupii- 
the said estates, received by the Defendants J, J. H. 1^*^' .*"V°L- 

' •^ ^ vested m lands 

Johnstone, 0. 0, Bell, J, Stewart, W, Stewart, and Chris- to be convey- 

tina Beattie, deceased, as such trustees as in the bill sons taking in 

mentioned, dnce the death of Thomas Beattie, the Plain- ^^^l^^""^^"^' 

tifPs father; and that the said Defendants and the exe- entail, thesub- 

/» •vi • . 11 • • 1 1 1 -I 1 stituted heirs 

cutors of Christina Beattie might be decreed to pay what, of entail are 
upon taking such accounts, should appear to be due ^®^®^^^P*^" 
&om them respectively; and that the same might be Theexist- 
paid into Court, and secured for the benefit of the of multiple- 

Plaintiff. poinding and 

exoneration, 
brought by 
tutoTB iaSeadand, in respect of their receipts of the real estate of the infant in tliat king- 
dom, constitutes no objection to a decree for an account of the same estates against the 
same parties, in this Court, in a suit by the infant, in which the tutors have appeared. 

Where one of seyeral trustees has died, the cestui que trust may generally sue the sur- 
yiving trustees for an account, without making the representatives of the deceased trus- 
tee a party, it being the duty of the surviving trustees to place the fund in a proper po- 
sition, and recoyer from the estate of the deceased any portion of the trust money that 
may h&ve renudned in his hands — SemJble. 

n2 
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By a deed of tailzie, dated the 4th of May, 1822, duly 
made and executed according to the law oi Scotland, by 
Thomas Beattie the grandfather of the Plaintiff, and 
duly registered in the books of Council and Session, ac- 
cording to the law of Scotland, for the registration of 
entails, all and whole the several lands and heritages in 
the deed described and set forth, (being the said estates 
at Crieve,) were, by the said Thomas Beattie (the grand- 
father), given, granted, and disponed, with and under the 
burdens, conditions, and reservations thereinafter spe- 
cified, to himself; whom failing, to Thomas Beattie his 
son (the late father of the Plaintifi), and the heirs male 
of his body; whom failing, to the heirs female of his 
body; with divers remainders over, with the ultimate 
remainder to his own nearest heirs and assigns. And 
the deed also directed and provided, that, in case the 
said Thomas Beattie the son, or the heirs of his body, 
should succeed to the said lands thereby settled, then 
the said lands were charged with the payment of 1 0,000t 
sterling to the trustees therein named, for the benefit of 
Jane Beattie, the daughter of the said Thomas Beattie 
(the grandfather), and her children, in the manner there- 
in mentioned; and that the said Thomas Beattie, or his 
heirs, so succeeding as aforesaid, should be further 
bound and obliged to pay, and the said lands were 
thereby charged with the payment of, 2000Z. sterling to 
Helen BeU, therein described ; whom failing, to her chil- 
dren, in the manner therein mentioned. And the deed 
further provided and declared, amongst other things, 
that if, at any time, the heir of tailzie succeeding should 
be in minority, then that such minor heir should be re- 
stricted, during his pupillarity, and until he should at- 
tain the age of fourteen years, to a yearly sum not ex- 
ceeding one-fourth part of the free rent of the entailed 
estate, after deducting all public and parochial bur- 
dens, provisions for wiv«s or husbands, the interest of 
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the provisions therein made for Jcme BeaMie and Helen 
Bell while they should remain a burden upon the estate, 
and the interest of any debts to be left by him while 
they should remain unpaid, and any other annual in- 
cumbrances whatsoever; and in case the said heir should 
have passed the age of pupillarity at the time of the 
succession opening to him, or from and after his attain- 
ing the age of fourteen, he should be restricted to one- 
third of the free rent, after deducting as aforesaid, of 
the said entailed estates, during the remaining years of 
his minority, until he should attain the age of twenty- 
one years. And the deed directed that the remaining 
three-fourths or two-thirds of the free rent, as the case 
-might be, should be applied in the payment of the 
charges (if any) then subsisting to younger children, 
which had been created according to the provisions of 
the said deed, and subject to provision for younger chil- 
dren (if any) in the manner therein mentioned; and 
subject thereto, and when the same had been paid off 
or extinguished in the manner therein mentioned, then 
the savings of the said three-fourths in the one case, 
and of the two -thirds in the other case, should be, by 
the said minor heir and his tutors and curators, depo- 
sited, at the end of each year, in the bank of Scotland, 
at such interest as could be procured therefor, upon 
receipts or vouchers taken payable to the said tutors 
and curators jointly with any one of the heirs of en- 
tail who were majors and within the kingdom at the 
time, and who might be inclined to insist for perform- 
ance of the aforesaid conditions; and that the sums, 
principal and interest, should be accumulated once 
in the year, and the tutors and curators of the said 
miiior heirs were thereby empowered and directed, with 
the special advice and consent and concurrence of the 
heir who might be major and within the kingdom 
at the time, and who might be inclined to insist for 
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performance of the aforesaid conditions, to lay out the 
same, from time to time, in the purchase of lands lying 
as near as possible to the said lands and estate thereby 
entailed; which lands, so to be purchased, the said tu- 
tors and curators should, with the consent of the said 
heir of entail and of the said minor, and without his 
consent if the same should be refused, add and adjmn 
to his (the said settlor's) estate thereby entailed, by 
taking the conveyance thereof in favour of the said heir 
of entail in possession; whom failing, to the other heirs 
and persons in succession as therein mentioned. 



Thomas Beattie (the grandfather) died, leaving Thomas 
Beattie his eldest son (the Plaintiff's father) surviving, • 
who thereupon became the heir of tailzie or entail in 
possession. Thomas Beattie the father, by deed, dated 
the 3rd of October, 1835 (a), appointed J, J. H. John- 
stone, Q. Q, BeU, J, H, 8tewar% and W, Stewart, and 
Christina Beattie his spouse, and others who did not ac- 
cept the office, tutors and curators of his children. 

The bill alleged, that, according to the law oiScofUmd, 
the persons who accepted the office of tutors and cura- 
tors under the deed became entitled, as trustees for and 
for the benefit of the Plaintiff, to enter into the pos- 
session or receipt of the rents and profits of the said 
estates at Grieve, and hold the same as trustees, upon 
trust for the benefit of the Plaintiff, upon and according 
to the trusts of the said deed of the 4th of May, 1822. 

The cause now came on to be heard; and a petition, 
presented by the Defendants J. J. H, Johnstone, Q. 0, 
Bell, and J. H. Stewart, ( W, Stewart, the other Defend- 
ant, having died,) was also ordered to come on with the 
cause. 



{a) See 1 Ph. 17, where this deed is set out. 
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The petition set forth that the Plaintiff attained her 
age of twelve years in September, 1846, being her age 
of puberty according to the law of Scotland; and that 
thereupon the office of tutors conferred upon the Peti- 
tioners by the deed of October, 18S5, came to an end; 
and that the Petitioners declined to accept the office of 
curators to the Plaintiff conferred upon them by the 
said deed; that, in Noyember, 1846, the Petitioners 
commenced an action or suit of multiplepoinding or 
exoneration in the Court of Session in Scotland^ for the 
purpose of accounting for their intromissions as such 
tutors as aforesaid, and obtaining, according to the 
course of the law of Scotiand, a judicial discharge and 
exoneration of their said office; and that the summons 
set forth the pajrments made for the maintenance of the 
Plaintiff, and the deposit of three-fourths of the said 
free rents in the bank of Scotland, and the accumula- 
tion of the same in the manner required by the deed of 
entail; and that the said summons also stated that 
disputes had arisen and doubts were entertained as to 
the disposal and application of the sum deposited in the 
bank and accumulated as aforesaid, and as to the per- 
sons entitled thereto or having an interest therein; and 
that it was necessary, for the safety and exoneration of 
the Petitioners, that the parties named in the said sum- 
mons as Defendants thereto should be convened before 
the said Court of Session, and all questions in regard to 
the said sums, and the actings and intromissions of the 
Petitioners as tutors aforesaid, determined by the said 
Court; and the said summons therefore concluded, and 
prayed, that the said infant Plaintiff, and also divers 
persons being the substitute heirs of entail, called in 
the said deed of entail to the estate of Crieve, and 
also Dv/ncan Stewart and Mrs. Elizabeth Buchanan, the 
guardians of the infant Plaintiff, ought and should be 
convened before the Lords of Council and Session; 



1848. 
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and that it ought and should be found by decree of the 
the said Lords, that the Petitioners were liable only 
in once and single payment of the said sums deposited 
in bank by them, and accumulated as aforesaid, form- 
ing the fund in medio; and that, to such of the said 
defenders as should be found to have best right there- 
to, at discussing their preferences to the same, or to 
such other party and in such other manner as the said 
Lords should direct, but always under deduction of all 
expenses incurred by the Petitioners in relation thereto, 
including the expense incurred by them in the said ac- 
tion as far as applicable to the fond in medio, and the 
extracting the decree to be pronounced therein; and 
that, upon the Petitioners accounting for the said fund 
in medio, and making payment of the same to such party 
or in such manner as might be directed by the said 
Lords in the course of the said process, the Petitioners 
ought and should be discharged and exonered by decree 
foresaid of their office of tutory in regard to the said 
three-fourths of the free yearly rents of the foresaid en- 
tailed estate during their management, and the accumu- 
lations made thereon as aforesaid, and of their whole 
intromissions therewith, in virtue of the aforesaid deed 
of entail and deed of appointment. 



The Petitioners also stated that Mr. Joh/n Clerk 
Brodie had, upon the petition of the Plaintiff and her 
guardians {Dwncan Stewart and Elizabeth Buchanan)^ 
presented in November, 1846, been appointed by the 
Court of Session curator bonis over the Plaintiff's es- 
tates and property in Scotland, and was thereby en- 
titled to receive the rents and profits of the said estates, 
and the arrears and accumulations; and that the said 
John Clerk Brodie had appeared in the said action of 
multiplepoinding and exoneration for himself and tlie 
Plaintiff 
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The Petitioners submitted, that their accounts, as 
such tutors as aforesaid, ought to be investigated and 
ascertained by the Court of Session according to the 
rules by which the accounts of tutors are governed by 
the law of Scodcmd, and the proper construction and 
effect of the deed of entail ascertained and declared ; 
and they prayed that all further proceedings in the 
cause might be stayed until the accounts were ascer- 
tained and taken in the said action of multiplepoind- 
ing and exoneration ; or, if it should be referred to the 
Master to take the accounts prayed by the bill, that 
the Master should, in taking the same, have regard to 
the accounts taken in the said action. 
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Mr. Bacon, for the Plaintiff, asked for the common 
decree for an account against the Defendants as trus- 
tees of the entailed estates ; and submitted that the 
petition not only shewed no facts which were material 
to the case, but also that it was irregular and unne- 
cessary, and should be refused with costs. 



Argwmemt. 



Mr. Anderson, for the Defendants in the cause, John- 
stone, Belt, and Stewart, objected, that the suit was de- 
fective for want of parties. — First, from the absence of 
any representative of W, Stewart, the deceased tutor; 
secondly, for want of the substituted heirs of entail, 
who were interested in the accumulations of the three- 
fourths of the estate during the pupillarity of the heir 
of entail in possession: Fordyce v. Bridges (a); and 
thirdly, that Brodie, the curator bonis, ought to be a 
party to the account. 

In support of the petition of the same Defendants he 



(a) 2 Ph. 497. 
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also contended, that it did not fidlow firom the decision 
of the Court in the case of the goaidianship (a), that 
the accounts of the tutcnrs must be taken in the Mas- 
ter's office in this country. A questicm of omstruction 
had been raised between the parties, which could only 
be determined, so as to bind all parties^ by the Ck>urt 
in Scodcmdj — the question was, whether the direction 
to invest and accumulate the three-fourths of the rents 
was positiye or conditional, — ^whether, in the mode of 
expression adopted in that Court, it was on a contin- 
gency not purified. That question, as well as the ac- 
count, was the subject of the suit brought by the tutors 
in the Scotch Court; and the question of construction, 
which would be first decided, would materially influ- 
ence the account. Supposing this Court to assume ju- 
risdiction in the matter of the account, it could cmly 
proceed by taking evidence on the law of ScoUand, 
Would the Court, in the absence of any necessity for 
such a course, adopt a proceeding so inconvenieut? It 
was not contended that this Court had not jurisdiction to 
take the account; but that it was a jurisdiction which, 
in such a case, the Court would not exercise. The Court 
would avail itself of the proceeding in Scotland, where 
the law of the case would be conclusively settled, — 
and the tutors would be fiilly protected, — while the 
prosecution of accounts relating to the same matter in 
the two countries at the same time would be avoided. 



JudgmetU, 



The Vioe-Chancbllor said, that the Defendants, the 
trustees, were entitled to require that all parties inter- 
ested in the succession should be bound by the accounts 
to be taken of the three-fourths of the rents directed to 



(a) 1 Ph. 17. 
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be accumulated. The first tenant in tail, according to 
the English law, represented the inheritance; but this 
was not so in the Scotch law of entail; and the substi- 
tuted heirs of entail were, therefore, necessary parties, 
or an explanation of the reason of their absence must 
be given by the bill Two other objections for want of 
parties had been sug^ted, upon which it was not ne- 
cessary he should at present give any opinion. He 
might, however, observe, that he did not think there 
was any rule of the Court making it imperative on the 
Plaintiff to bring before the Court the representative of 
the deceased trustee. It was the duty of the surviving 
trustees to place the trust fiind in the position in which 
it ought to be, and to recover from the representatives 
of the deceased trustee anything that might be due firom 
him. With regard to the subject of the petition, the 
Plaintiff was undoubtedly entitled to have the account 
taken in this suit, notwithstanding that the case must 
be governed by the law of ScoUancL The pendency of 
the suit in Scotland was no bar to the suit against the 
parties for an account in this country. It was a com- 
mon thing to take an account in this country of the 
annual produce of estates in the colonies, if the parties 
were within the jurisdiction of this Court, or appeared 
in the suit. He would reserve the question of the costs 
of the petition, and direct the suit to stand over, with 
liberty to add parties by amendment, supplemental bill, 
or otherwise. 
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Under a power 
to charge an 
estate with a 
sum not ex- 
ceeding lOOOZ., 
for the portion 
or portions of 
a younger 
child or 
younger child- 
ren, &e donee 
of the power 
appointed the 
1000/. to a 
married 
daughter for 
her separate 
use, with a re- 
straint upon 
anticipation 
during the co- 
verture; and 
it was held, 
that the inter- 
est of the ap- 
pointee might 
lawfully be so 
restricted by 
the terms of 
the appoint- 
ment. 



DICKINSON V. MORT. 

ElISHA SHELMERDINE, by his Fill, made in 
1805, devised certain real estates to his son Elijah^ for 
life, with remainder to his issue in tail, and declared 
that it should be lawful for his son Elijah to charge his 
said estate at Kennedey and Peers-lane, thereinbefore 
mentioned, in case of his marriage, with any sum or 
sums of money not exceeding lOOOt, for a portion or por- 
tions of a daughter or daughters, younger son or sons, 
with interest for the same not exceeding 4t for every 
lOOi. by the year. Elijah the son, by his will, dated in 
1835, expressed to be in pursuance of the power, ap- 
pointed lOOOi. to trustees, upon trust for his daughter 
Sarah, the wife of Robert Dickinson, for her life, for her 
separate use, without power of anticipation, and, after 
her decease, for her children, who being sons should at- 
tain twenty-one, or die under that age leaving issue, or 
being daughters should attain that age, or marry; and 
if there should be no such child of his daughter Sarah, 
then in trust for his (Elijah's) next of kin; with provi- 
sions for maintenance and advancement of the children 
of Sarah out of the trust fund. 



The 1000?. was raised. Sarah, the daughter, was the 
Plaintiff in the suit ; and her husband and children, and 
the trustees of the fund, were Defendants. The ques- 
tion was how far the appointment by the will of Elijah 
was valid. It was conceded that the attempt by Elijah, 
in executing the power, to create interests in the child- 
ren of Sarah, was ineffectual: Kampfy. Jones (a). 



(a) 2 Keen, 756. 
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Mr. Temple and Mr. Hingeston, for the Plaintiff, in sup- 
port of the validity of the limitation to the separate use 
of the Plaintiff with restraint on anticipation, cited 
Carver v. Bowles (a). 

Mr. Taylor, for the husband of the Plaintiff, contend- 
ed, that the appointment had the effect of giving the 
Plaintiff the absolute interest in the 1000?., unaffected 
by the limitation to her separate use, and unrestricted 
from anticipation. " Property cannot be exempted by 
the donee of the power from the debts of the appointee, 
but must be left to take the fate of being his property, 
and subject to be come at as his creditors shall think 
fit:'' 2 Sugd. Pow. 278, pi. 16, 7th edit. 

Mr. WiUcock and Mr. Erakine for other parties. 



1850. 



Dickinson 

V. 
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Argument, 



TheViCK-CHANCELLOB said, that the argument for the 
husband must go the length of saying, that the donee of 
the power, having power to charge the estate with a cer- 
tain sum, could not appoint less than the whole sum 
which he was empowered to give ; for, if he might appoint 
a smaller sum, why might he not, on the same principle, 
appoint less than an absolute interest. If the donee of 
the power might appoint a smaller sum than that which 
the utmost exercise of the power would enable him to 
give, as in this case he clearly could, why might he not 
also make the appointment for the life of the object of the 
power, or render the interest of the appointee determin- 
able upon certain acts, or introduce provisions restrain- 
ing the appointee in this case from parting with the 
property during the coverture. He was of opinion that 
there was nothing invalid in the restrictive terms of the 

(a) 2 Russ. & My. 304. See also 2 Sugd. Pow. 274, 7th edit. 



Judgment, 



180 CASES IN CHANCERY. 

1860. appointment; and that SarcA, the daughter, must be 
declared to be entitled to the snm in question, for her 
separate use, without power of anticipation; with li- 
berty to all parties to applj. 




Thomas spearman by his will, dated 20th 



1849. 

Dee. IIM & 

\2th, 

1850. SPEAKMAN v, SPEAKMAN. 

JaTi. IIM. 
The testator 

application of April, 1793, executed so as to pass freehold estates by 
the ampins devise, jrfker directin£[ his funeral and testamentary 

income of his ' ^ ^ 

estate for the expenses and debts to be paid out of his real and per- 

maintenance •■ j i t /• 

of his children sonal estate; and that the rent of certain pretnises in 

^^ty^ ^^^' ^ ianccwfcire, and of the coal under the same, 

wreatioe- and of a seat in St Eden's Chapel, should be applied 

application of in paying off a mortgage upon the above-mentioned 

certain sums - - i /• i i 

for their ad- lands, and for the advantage of the testator^s family 
lu^^^^hls according to his subsequent directions ; and that, after 
younfijst chUd the expiration of fifty years from the testator's death, 

should have * . . 

attained twen. the executors might be at liberty to sell the lands 
lected'his exe- above mentioned for the benefit of the testator's child- 
▼ide'w ^ '®^ ^^ their heirs lawftdly begotten; and after direct- 

snrplnsin 

their hands, ereiy three years, daring his wife's life or widowhood, and, after her death 
or marriage, every year, equally amongst his children, or their heirs in stead of any 
one that might happen to be dead, nntil the expiration of fifty years from the time of his 
death; and that> at the end of the said fifty years, his executors should sell his remaining 
estate, and pay, disdiaige, or diyide the money for the same amongst his children (naming 
them), or any of their heirs in their stead, and if any of his said diildren should die with- 
out lawful issue, such sharo or shares of those so dying to belong to the surriyors or their 
lawfiil heirs, equally: — Hdd^ tiiat the Court could not read "or " as "and," wiiere the 
purpose was manifestly substitution of objects, and not succession. 

That the word " heirs " must be construed "issue,** and not "children ;" and that it 
was not a ground for d^Murting from such meaning, that the consequence of adhering to 
it would be to render the will void for remoteness. 

That the words of the gift did not direct a substitution, once for all, of persons to take 
each child's share at a given time not too rnnote ; but contained a running direction to 
the trustees, to pay the income from time to time, during the whole period of fifty years, 
to the children, or, in case of their deaths, to such of thdr lineal descendants as might 
from time to time come in esse. 

That the limitations of the property at the end of the term of fifty years were void for 
remoteness. 
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ing that his wife should have the use of his houshold 
goods and furniture, and stock-in-trade, and also any 
surplus of the rents, during widowhood and until the 
youngest child attained twenty-one or should be free 
from apprenticeship; and that, should any child be still 
under twenty-one or not free from apprenticeship at 
the death of the testator's wife, the executors should 
sell the stock-in-trade and furniture, and apply the 
produce in paying off the mortgage and in forming a 
fiind for lending to the testator's children to assist 
them in business; and further directing that his child- 
ren should be maintained out of the rents of the above- 
mentioned lands, till they should attain twenty-one or 
be free &om apprenticeship; and that the profits of a 
colliery at Qtrard'a Bridge should form a further ftmd 
for lending lOOt a-piece to each child; and that, after 
the youngest child attained twenty-one, the widow was 
to have an annuity according to the terms therein men- 
tioned) proceeded as follows: — "And! do hereby direct 
and order my said executors to divide once every three 
years any money in hand that hath been received for 
and as an overplus after all the before-mentioned pur- 
poses are fully provided for, any remainder then in their 
hands or out at interest, equally amongst my said child- 
ren, or their lawful heirs in stead of any one that may 
happen to be dead, share and share alike, subject ne- 
vertheless to any money lent to any one of my said 
children as hereinbefore mentioned, until the death or 
marriage of toy said wife; and after the death or mar- 
riage of my 6aid wife, once eyery year as hath b6en 
last mentioned and fully expressed, share and share 
alike, for and until the end and expiration of fifty 
years from the time of my death as hereinbefore is men- 
tioned. And my will and mind is^ and I do hereby 
direct and order my said executors, that at the end and 
expiration of the said fifty years, ray said executors 
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do make sale to the best bidder of all and every my 
lands, tenements, hereditaments, and premises then 
remaining and belonging to my estate or otherwise. 
And so soon as the money can be received for the 
same, immediately to pay and discharge or divide to 
and amongst my said children and now living, that is, 
Charles, Richard, John, Thomas, and Ed/ward, my sons, 
Elizabeth, Jane, and Mary, my daughters, or any of 
their heirs lawftdly begotten in their stead; provided 
nevertheless should any of my said children die with- 
out lawi^ issue, such share or shares of those so dying 
to go to and belong to the survivors or their lawful heirs 
equally. The whole money arising by such aforesaid 
sale or sales to be equally divided amongst my said 
surviving children or their lawful heirs, share and share 
alike." 



The testator died in 1793, leaving his wife and eight 
children surviving him, consisting of five sons, viz. 
Charles, Richard, John, Thomas, and Edward, and three 
daughters, viz. Elizabeth, Jane, and Mary, The testa- 
tor had a ninth child, who died before the date of the 
wilL Thomas died without issue and intestate in 1811. 
Charles died leaving children, of whom Thomas Birch 
Speakman was the eldest; he died before the bill was 
filed, leaving a son Thom/is, who was a party to the 
cause. Charles made a will which would pass such de- 
viseable interest, if any, as he had under the will of 
Thomas Speakman, the testator. Charles's children 
other than the eldest, and the parties interested under 
his will, were parties in the cause. Richard died in 
1825, leaving children. He also made a will, which 
would pass such deviseable interest, if any, as he )iad 
under the will of Thomas Speahnan, the testator. Rich- 
ard*s children and the parties interested under his will 
were parties to the cause. Jan^e married A, T Ducker, 
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Elizabeth and Mary were unmarried. Edward the 
other son, and the three daughters, were the Plaintiffs 
in the original cause. The widow of the testator died 
in 1814. 

The fifty years, at the expiration of which the testa- 
tor's property was to be divided, expired in the month 
of August, 1843. 

The original bill was filed in June, 1844; and, in 
1845, a decree was made directing inquiries, for the 
purpose of ascertaining the then state of the testator s 
family. The Master made his report under that decree ; 
and a supplemental bill was filed to perfect the record 
in respect of parties, according to that report. Edward 
the son afterwards died, and the persons representing 
his interest were brought before the Court. 
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Mr. Walker and Mr. Prior for the Plaintiffs, Eliza- 
beth, Jane, and Mary, the daughters of the testator, 
who were living at the death of the testator, and who 
outlived the term of fifty years, claimed three-eighth 
parts of the property absolutely. 

Mr. Kenyan Pa/rher and Mr. Selwyn for some of the 
devisees of Charles, the eldest son and heir at law of 
the testator, insisted that the limitation of the property 
of the original testator, at the end of fifty years, was 
void for remoteness; and that the same vested in 
Cha/rles his eldest son and heir at law, and passed by 
his will. 



Argument, 



Mr. Bacon, Mr. Molina, Mr. Elmsley, Mr. Follett, Mr. 
Litbh, and Mr. Mihe, for the other parties, claimed in- 
terests under the will of the testator, and supported the 

VOL. VIII. H. w. 
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validity of the bequests in the will at the expiration of 
the term of fifty years. 



Vicb-Chancbllor : — 

As it appeared to me that many of the questions to 
be raised in argument would be influenced by my de- 
cision as to the validity of the limitation at the end of 
the fifty years term, I requested that that point might 
be argued separately. And the argument upon all other 
points (that is, as to the rights of the parties during the 
term,) suspended until my decision was known. 

It is with much regret that I have come to the con- 
clusion, that the limitations of the property at the ex- 
piration of the fifty years term is too remote. 

In coming to this conclusion, I have not been influ- 
enced by the mere form of the direction to sell and di- 
vide at the expiration of the term. If the Plaintiffs 
could have made good the argument of their counsel, 
that the property was effectually and absolutely given 
to the testator's children, or to certain issue of the 
children in their stead, to be ascertained at latest at the 
death of the children before the expiration of the term, 
and was to be sold for their benefit and divided amongst 
them at the expiration of the term, I should not, on 
account only of the form of the gift at the expiration 
of the term, have felt bound to consider it as contin- 
gent. But that is not the way in which this case pre- 
sents itself to my mind. One suggestion at the bar as 
to the disposition of the property during the term was, 
that I might, in the gift to the " testator's children or 
their heirs," read " or" as " and,'' and give the testa- 
tor's children a vested interest in the property. Now, 
without adverting to some consequences which might 



CASES IN CHANCEEY. 



185 



follow upon that construction, or to the circumstance, 
that part of the property is personal estate, I am satis- 
fied that the will does not admit of that construction. 
The gift is to the children, or to their heirs in their 
stead in case any of them should happen to be dead ; 
and nothing can be more manifest than that substitu- 
tion of the heirs, whatever that word may mean, for 
the children, and not succession, is the purpose of the 
testator; and the question on this will is, whether the 
testator has directed that substitution to take place at 
such time or times, and in favour of such objects, as 
will enable the Court to execute his direction. An- 
other point contended for was, that I must read the 
word "heirs'' in the sense of "children," that is, 
grandchildren of the testator, including more remote 
issue of the testator's children. In which case it was 
said, that the substituted legatees must be determined 
at latest within the period of a life in being at the death 
of the testator; and, that any grandchild (though un- 
born at the death of the testator), to whom the proper- 
ty would go, would take an absolute vested interest 
within the period allowed by law. I cannot adopt that 
construction of the will. It is plain, that the word 
"heirs" must be read "issue;" and I cannot find a 
word in this will to justify me in saying, that the tes- 
tator's grandchildren were objects of his bounty more 
than his great-grandchildren, who should happen to be 
bom during the period of fifty years. Indeed the only 
ground upon which I was pressed to limit the construc- 
tion of the word " heirs " or " issue " to grandchildren 
of the testator was, the consequence to which it would 
lead, viz. that it would or might lead to a decision, that 
the limitation at the expiration of the term of fifty 
years was void for remoteness. That I apprehend is 
not a sufficient reason for departing from the plain 
meaning of the testator s words. The true way of rea- 

o2 
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soning upon a will like this is: first, to ascertain what 
it is that the will directs during the period of fifty years, 
without reference to the question whether the gift, at 
the expiration of the term, is good or bad ; and if the 
direction, during the period of fifty years, can thus be 
ascertained, the Court is not at liberty to alter the con- 
struction of the will, for the purpose of supporting the 
ultimate limitation at the expiration of the fifty years; 
that would be to make a new will for the testator, only 
because the rules against perpetuities prevent his will 
from being carried into effect. 



The remaining argument, by which I hoped at one 
time the will might be supported, was this, that the 
substitution of the heirs or issue was to be determined, 
once for all as regards each child's share, (whether in 
favour of grandchildren or more remote issue), at a 
time which would remove all objection to the bequest 
on the ground of remoteness; and several periods were 
suggested for that purpose : as, the death of the testa- 
tor — ^the death of the widow — or, the death of any of 
the testator's children. And this appears to me to be 
the real question upon the will, viz. whether it directs 
a substitution, once for all, at some given time, not too 
remote, as regards each child's share, as in Salisbury v. 
Petty (a) ; or whether the will does not contain a run- 
ning direction to the trustees to pay the income from 
time to time, during the whole period of fifty years, to 
the testator's children, or, in case of their deaths, to 
such of their lineal descendants (whether children or 
more remote issue,) as may from time to time come in 
esse. I think the latter is the true construction of the 
will, and that I am not at liberty to depart from it, 
only because it prevents me from giving effect to the 
ultimate disposition of the property. 



(a) 3 Hare, 86. 



CASES IN CHANCERY. 



187 



It must I think be admitted that the death of one of 
the testator's children in his lifetime, leaving issue living 
at the testator's death, would have been within the 
substitutionary clause. It is manifest also, that the case 
of the death of a child after the testator's death, leaving 
issue, would also be within the substitutionary clause ; 
for the testator contemplates the case of the substitu- 
tion taking place in favour of the issue of a child to 
whom money had been lent by his trustees, and such an 
event might happen at any time during the fifty years. 
The question then is, whether, in the case of such last- 
mentioned substitution, the Court could say, that the 
issue of a child living at his death should alone be en- 
titled to share in the rents and profits, to the exclusion 
of issue born during the term after the death of the 
child. It appears to me impossible to say that such 
exclusion is within the words of this will; and if that 
be so, the persons to take at the expiration of the fifty 
years would not be ascertainable until the expiration 
of the term; or, in other words, the gift of the property 
at the expiration of the term would be contingent as 
to the persons to take. 
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^T^ BECKITT V. BILBROUGH. 

Feb, Stk. fj^ 

-^^ an allottee X HE Defendant was the allottee of ten shares in a 

of sDares ma 

Raflway Com- railway projected in May, 1845; and having signed the 
executed the Subscribers' agreement and subscription contract, he 
MrreaB^and received a scrip certificate, as follows : — 

parijamentary 

eontract, ob- ^ 

tained the aerip " North Western Railway. — Scrip Certificate. 

certificate of hu 

•haiea, which « Ten Shares, No. 40,771 to 40,780. 

he aold^and 

^J^JP^- " This is to certify, that the holder hereof is the pro- 

paMing through prietor of ten shares of 202. each in the above under- 

was hoD^t hj taking, on which a deposit of 11. 28. per share has been 

MH^inffthe P*^^' subject to the fiilfilment of the subscribers' agreci 

Company was ment and parliamentary contract, which have been 

aahtequendy 

passed, and ad- duly executed in respect thereof 

Tertisements 

C^^t^^" " Lancaster, 1 st May, 1 845. Entered Edmund Sharpe. 

holders of scrip 

certificates to " (Signed) E. D. SALISBURY, 1 ^ . . , -^. 

regiMter their no/ ? ^ Provisioiial Directors. 

shares. No R. HeNRI, J 

application 

haTingbeen 

then the holder ^^^e Defendant afterwards, before the Act of Parlia- 
and owner of ment was obtained, sold the ten shares for 52L and 

the scrip certi- ^ ' ' 

ficate, for regis- delivered over the scrip certificate to O. & T. Rhodes^ 
shares which it brokers of Leeds. The shares and scrip certificate sub- 
^^^^^^ sequently passed by sale and purchase through divers 
were registered hands; and ultimately, on the 1 2th of September, 1845, 

m the name of 
A. as the origi- 
nal subscriber, 

and the sealed certificate was delivered to him. A. immediately sold the shares, to avoid liabi- 
lity fi>r calls; about a year elapsed, and two calls were made after such sale, and before any 
clfum in respect of the shares was made by B.: — Hdd^ that, after the registration of the shares 
in the name of ^., B. might have sued in equity for the transfer of the shares by A. to himself 
{B.\ if the shares had not been sold, but had remained in A.''8 name; and that it followed, that 
tiie Court had jurisdiction to compel A. to account for the purchase-money received by him for 
the sale of the shares. 

Although the sum recovered by the suit was only 9/., yet it was held, that the suit was sus- 
tainable, inasmuch as the Plaintiff, when he filed his bill, might have been justified in suppos- 
ing that a larger sum would be recovered, and the Defendant, who knew the amount, had not 
given any information respecting it. 
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were purchased by the Plaintiff at the price of 67t lOs.; 
and the scrip certificate was thereupon delivered to the 
Plaintiff. 

The Act incorporating the Company was passed in 
1846, and intituled " An Act for making a Railway 
from the Leeds and Bradford Extension Railway to 
the Lancaster and Ga/rlisle Railway, with a diverging 
line therefrom to Lancastery to be called the North 
Western Railway." The Company soon afterwards 
caused advertisements to be published, as follows: — 

"Northwestern Railway. — Registration of Shares. 

" The Act for the incorporation of the North Western 
Railway Company having received the Royal Assent, 
all persons holding scrip certificates for shares in this 
Company are requested to send the same, on or before 
Monday, the 14th September next, to the secretary at 
the Company's offices, Lancaster, accompanied by claims 
in the form annexed, with their names, professions, and 
residences distinctly written, in order that the same may 
be correctly entered in the Register of the Company, in 
accordance with the Companies Clauses Consolidation 
Act, 1845. The receipt of the scrip certificates will be 
duly acknowledged; and, on the completion of the Re- 
gister, they will be exchanged for certificates under the 
seal of the Company. 

" By order of the Board, 

" Edmund Sharpb, Secretary. 

" Offices, Fenton-street, Lancaster, 
" August 10th, 1846." 
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" Form of Application to the Secretary. 

" Sir, — I request that you will insert my name in 
the Register of the shareholders in the North Western 
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Railway Company as a proprietor of shares, the scrip 

for which I send you herewith. 

" I am, Sir, 

" Usual signature {Name at fuU length,) 



" Profession or Trade 

*' Residence 

" Date 



t> 



This advertisement was subsequently followed by one 
in the following form: — 

" North Western Railway. — Registration of Shares. 

" Notice is hereby given, that the Share Register of 
this Company will be absolutely closed on Saturday, the 
26th of September instant; after which day all shares 
not transmitted to me for registration will be registered 
in the names of the original allottees. 
" By order of the Board of Directors, 

" Edmund Sharpe, Secretary. 
" Company's OflSces, Brock-street, Lancaster, 
" September 17th, 1846." 

No application having been made for registration in 
respect of the ten shares of which the Plaintiff held the 
scrip certificate, the Defendant's name was entered by 
the Company on their Register as the proprietor of such 
shares. The Defendant was informed of such registra- 
tion by the following letter from the secretary of the 
Company: — 

" North Western Railway Company. 

" Secretary's Office, Brock-street, Lancaster, 

" 13th October, 1846. 

" Sir, — I beg to inform you, that scrip certificates No. 

40,771 to 40,780, for ten shares in this Company, which 

were originally allotted to you, have not been sent in to 

me for registration ; I have therefore entered your name 



CASES IN CHANCERY. 



191 



on the Register of Shareholders as the proprietor of the 
said ten shares^ the certificate of which will be forwarded 
to you in due course. 

I am, Sir, your obedient servant, 
" Mr. John Bilbrough " E. Sharpb, Secretary.'' 
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The Defendant, apprehending (as he alleged) that a 
call would be soon made upon the shares thus entered 
in his name, instructed his broker to sell them, in order 
that his name might be removed from the Register, and 
that of the transferree substituted ; and they were ac- 
cordingly sold at the price of 91, 

A further letter from the secretary of the Company 
was received by the Defendant on the Slst of October, 
as follows: — 

" North Western Railway Company. 

" Secretary's office, Lancaster^ 
" October 30th, 1846. 
" Sir, — I beg to inform you, that sealed certificates 
for shares in this Company will be ready for delivery 
on and after the 5th of November next; you are there- 
fore requested to fill up the accompanying form, and 
return it together with the office-receipt, which you 
hold for scrip, to &c. 

" Mr. John Bilhrough " E. Sharpe, Secretary." 



The Defendant filled up and returned to the secre- 
tary the form which had been sent; and on the 23rd 
of November the sealed certificate of shares was trans- 
mitted to the Defendant. A call was made of \l, 85. 
per share, amounting to 14Z., which the Defendant paid; 
and the same, together with the 9t purchase-money, was 
repaid to him by his broker, through whom he had sold 
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the shares; and the Defendant thereupon executed the 
transfer to the purchaser. 

■ 

The bill was filed by the Plaintiff in August, 1847, 
stating, that he had never seen any advertisement as 
to the registry of shares; and that he was first inform- 
ed in January, 1847, in reply to an application to the 
secretary of the Company, that the shares had been 
registered in the name of the Defendant; and it set 
forth a correspondence, which had subsequently taken 
place between the Plaintiff and Defendant, in which 
the Plaintiff had required the sealed certificates to be 
delivered up, offering to pay the Defendant the amount 
of the calls (if any) which he had paid. The bill pray- 
ed, that the Defendant might be decreed to come to an 
account with and pay the Plaintiff all sums of money 
which the Defendant had received for the purchase- 
money, or otherwise, on account of the ten shares since 
the passing of the Act, together with such further sum 
or sums of money as he might have received, had he 
sold the ten shares at the highest marketable value at 
which the same had been since he was registered as 
owner thereof under the Act, the Plaintiff being will- 
ing, and thereby offering, thereupon to pay the Defend- 
ant all sums of money, if any, paid by him since his sale 
of the shares to the Plaintiff, for or in respect of calls 
upon the shares, and to give such indemnity (if any) to 
the Defendant in respect of the shares as the Plaintiff 
was bound or ought to give. 

The Defendant, by his answer, set forth the circum- 
stances under which he had been registered, and his 
reasons for disposing of the shares, as above mentioned; 
and he stated, that, in reply to the Plaintiffs applica- 
tion respecting them, he had informed the Plaintiff 
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that two calls had been paid on the shares since their re- 
gistry, and that he might purchase the ten shares at less 
than the amount of such calls ; and that he had offered 
to purchase and transfer to the Plaintiff ten shares for 
the amount of the calls which had been paid thereon. 
He submitted also, that the purchase-money received 
by him, being only 9i., was below the amount for which 
the Court would entertain a suit 
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Mr. Wood and Mr. Winstcmley for the Plaintiff. 

The Defendant has sold shares which belonged to the 
Plaintiff, and received the purchase-money. There can 
be no question that he is not entitled to retain such 
purchase-money. The Plaintiff is entitled to an account 
in this Court, and a decree for payment. Or, supposing 
his claim to be legal, still it can only be supported at 
law by evidence in the possession of the Defendant or 
his transferrees. The Plaintiff holds no document which 
would enable him to sustain an action at law; and, on 
the contrary, the production of the Share Register of 
the Company, or of a certificate under the 12th sec- 
tion of the Companies Clauses Act (8 Vict, c 16), 
would be evidence to negative his title: The London 
and Chrand Junction Railway Company v. Freeman (a). 
In such circumstances equity will give the legal relief, 
as a consequence of the equitable relief: Pearce v. 
Cresivick (b). The Plaintiff would moreover be entitled 
in equity to have the name of the Defendant removed 
from the registry, and his own name substituted, and 
the sealed certificate delivered up, if the shares were 
still held by the Defendant; and the shares having 
been parted with, the Court will give the only relief 
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(a) 2 Eailw. Gas. 468. 



(b) 2 Hare, 286. 
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1850. which, in the dzcmnstaiioee, is open to the Plaintiffl 
On the point of the legality of the sale of serip, and of 
V. the title thereby acquired by the Plaintiff, Yowng t. 

Smiik (a), Midland Great Western Bailway Company t. 

'^'''^'''''^ Gordon (6), Shaw v. Fisker (c), Duncuft v. AlbreclU(d), 
were cited. 

The Solicitor-General and Mr. Elmdey for the Defend- 
ant — ^The case is perfectly new, and is not supported by 
any principle of equity. The Plaintiff insists, that he 
acquired a title to these shares. We do not deny that 
title, but we say he acquired it with all its responsibili- 
ties, and among others, that of forthwith taking up the 
shares, and thereby of relieving us from any liability to 
pay the calls, a liability we were otherwise subject to, 
owing to our original execution of the contracts: Shaw 
V. Fisher (e), Wynn v. Price (/). He neglected to afford 
us that protection. He allowed the shares to be register- 
ed in our name, and thereby, without our consent, cast 
upon us all the liabilities of a shareholder: Phene v. 
CHUan (gr). It is the clear right of the Defendant, in 
such a case, to take the most effectual means of reliev- 
ing himself from the liability; and this he did by pro- 
curing a transferree of the shares. The Plaintiff having 
thus laid by, and escaped all liability for a year, has no 
case for the assistance of a Court of Equity against 
the party whom he has suffered to incur the risk : Nor- 
way V. Rowe (h). If the Plaintiff has any right, it is 
purely a right at law. The absence of evidence may be 
a ground for discovery in aid of an action ; but it is not 
necessarily a ground for relief In Pearce v. CreswickSy 
there was a distinct case for equitable relief, indepen- 

(a) 4 EaUw. Cas. 135. (/) Id. 465. 

(6) 5 Id. 76. ig) 5 Hare, 1. 

(c) 5 Id. 461. (h) 19 Ves. 159, per Lord ^ 

id) 12 Sim. 189. don. 

(«) 5 BaUw. Cas. 461. 
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dent of the legal right to recover the monies; and the 
Court there gave the ultimate relief, holding it to be un- 
necessary to put the Plaintiff to his action, after the legal 
question was decided in Equity. Here there is no pre- 
cedent equitable relief, nor is there any case for an ac- 
count. It is simply a bill for a money demand. 

They also contended, that the claim of the Plaintiff 
was too inconsiderable to be the subject of a suit. 
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The Vicb-Chancbllor said, that it having been de- 
cided at law, that the sale of the scrip certificates of 
shares in railways, before the incorporation of the Com- 
pany, is lawful; and it having also been decided in this 
Court, that a contract for the purchase of a certain 
number of shares in a Railway Company is to be dis- 
tinguished from a contract for the purchase of a certain 
quantity of stock, and that a party is entitled to a de- 
cree for specific performance of a contract for the pur- 
chase of railway shares, — ^he was of opinion, that if the 
ten shares in question had remained standing in the 
name of the Defendant, the Plaintiff, as the purchaser 
of the shares from the Defendant, would have been en- 
titled to a decree for the transfer of such shares to him- 
self; and he thought it was a consequence of that right, 
in a case where such shares had been sold by the De- 
fendant, that the Court would decree the Defendant to 
account for the purchase-money. 



Mr. Wood was heard in reply on the question of costs. 



Vice-Chancbllor : — 

The object of the Plaintiff in this suit is, to recover 
from the Defendant the purchase-money for which the 



Judgment. 
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1850. Defendant had sold ten shares in a Railway Company, 

" " " which shares the Defendant had previously sold to bro- 

ff' kers of the name of Rhodes^ under whom the Plaintiff 

claimed the shares, — ^the Phdntiff offering by his bill to 

*'*^'"'*"*' reimburse the Defendant in respect of all calls and ex- 
penses, if any, paid or incurred by the Defendant 

That the Defendant had sold the shares to Rhodes, 
and received the purchase-money, and that the Plain- 
tiff had purchased and paid for the shares, was not in 
dispute; but the Defendant insisted, for reasons I need 
not again advert te, that he was not accountable te the 
Plaintiff for the value of the shares, or, at all events, 
that he was not accountable te him in this Court. 

At the hearing of the cause, after referring te what 
had been decided at law and in two branches of this 
Court upon the subject of scrip, I was of opinion, that 
if the shares in question had not been resold by the 
Defendant, but had remained standing in his name, the 
Plaintiff would have been entitled, in this Courts te a 
decree, obliging the Defendant to transfer the shares to 
the Plaintiff; and, as a consequence of that, that this 
Court had jurisdiction to compel the Defendant to ac- 
count for the purchase-money received by him from the 
sale of the shares, subject to just allowances; and I 
made a decree accordingly. 

A question, however, was reserved, as to whether I 
should give the Plaintiff the costs of the suit against 
the Defendant The sum recovered by the Plaintiff in 
the suit does not, I think, exceed 92. ; and the question 
I was asked to consider was, whether a Plaintiff, who 
elects to proceed in equity for 9Z., instead of proceeding 
at law in an action for money, is entitled to his costs, 
which are admitted to be in the discretion of the Court, 
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although the costs, in general, follow the event of the 
suit. 

The Plaintiff claimed his costs under the general 
role, and shewed that, at the time he filed his bill, the 
state of his information was such, as to the price at 
which shares had been sold in the market, that he 
might possibly have recovered 221, 10&; and it was ar- 
gued for the Plaintiff, that his ignorance of the price 
at which the Defendant had actually sold the shares, 
was attributable to the omission or neglect to answer 
the Plaintiff's inquiries upon the subject; a charge 
which, as regards the conduct of the Defendant, is not 
without foundation. The reply to this however was, 
that the Plaintiff might, by inquiries at the oflSce of 
the Company and from the share list, have ascertained 
the time when the shares were sold, and the prices of 
shares at the time of the sale; and that the Plaintiff 
ought therefore to be considered as having filed his bill 
with the knowledge that 91 only could be recovered. 
To this the Plaintiff rejoins, that, as the ten shares had 
never stood in his name in the books of the Company, 
the Company was not compellable to tell him, if indeed 
the Company could have told him, on what day the 
Defendant sold the shares; and that the Defendant, 
who alone was bound to give the information, had re- 
fused to give it. And to this I must add the fact, that, 
after the Defendant had filed his answer, the Plaintiff 
offered to abandon the suit upon payment of the sum 
due to him and the costs up to that time, an offer 
which was not accepted. 

In these circumstances, I think the costs must follow 
the result of the suit. 



I860. 



Beckitt 

V. 

BiLBROUGH. 



Judgment. 
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1848. 
N<y». Wihy 

13<A, & 24«A. In the Matter of LOPPINGTON PARISH, and of 
, 18^V ^ THE Statute 52 GEO. 3, c. 101. 

Jan, \2thd: 

On an applica- xN this case a petition was presented in May, 1847, by 

tion for the con- . i • i /• • r • ■!_ • /» xi_ • "i_ r» 

firmation of a t^® vicar and One of the parishioners oi the parish oi 
^^ *he Tfor Loppington, praying that it might be declared, that the 
the adminiatra- surplus rents of Certain lands, called the parish living or 
estate, of which farm, which might remain over and above what might 
^'riid be required for the repairs of the parish church, and 
overseers of Ae the expenses of celebrating divine worship therein, 

pansh were the . 

trustees, (one of ought not to be paid over to the overseers of the poor of 
whichsch^e** the parish, to be applied by them as part of the general 
foTthe repd?^ funds for the maintenance of the poor; and that it might 
of the chureh), be referred to the Master, to approve of a proper scheme 

it was A«W, that . . 

a churchwarden for the future application of the surplus rents for the 

who had been i /», /• . -i • i j i "r* x • i. 

newly appoint- benefit of the parish ; and also, if necessary, to appoint 
ed, and had not qj. approve of trustees or a trustee of the said parish 

been served ^^ * 

with the pro- property; and that the balance then remaining due for 

at liberty to Certain alterations and repairs in the parish church 

^ition*OT*the ™igtt be paid as soon as it conveniently could be, after 

purpose of op- payment of the costs of the petition, out of the rents of 

posmg the con- * •' jt -^ 

firmation of the the property. By an order, dated the 7th of June, 1847, 
grounds not ap- uiade on the petition, it was declared, that the rents 
Sererortnor ^^ising from the property were applicable in the first 
brought before instance to repair the parish church, and to other pur- 
poses to which church rates were by law applicable. 
And it being suggested, that the rents of the parish 
living or farm produced more than was required for 
the said purposes, it was referred to the Master to 
approve of a proper scheme for the future application 
of the said surplus rents for the benefit of the parish; 
and also, if necessary, to approve of trustees or a trus- 
tee. And the Court ordered the application of the sur- 
plus rents in the payment of the balance due for the 
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alterations and repairs of the church, and for the costs, 
as prayed by the petition. 

The Master by his report, dated the 8th of August, 
1848, found that, after providing for the repairs of the 
church, and for other purposes to which church rates 
are by law applicable, there would be an average an- 
nual surplus of the rents of the property of 12/. 15^.; 
and that the petitioners had proposed as a scheme for 
the future application of such surplus, after the pay- 
ments directed by the order, that the same should be 
.applied by the vicar and the churchwardens for the time 
being in the education of the poor children of the pa- 
rish in their discretion; and the Master approved of 
such scheme. 



1848. 

In re 
loppington 

Parish, 
AND Stat. 52 
Gko.3, c. 101. 

StaUment. 



Before the confirmation of the Master's report, a 
cross-petition was presented by Thomas Dickin a 
churchwarden, and two other persons, who were parish- 
ioners of Loppington, complaining that the report did 
not make any provision for the repair of the steeple of 
the church, which required (as they alleged) an outlay 
of loot; that the building, which would be used for 
the proposed school, was at a very inconvenient distance 
from the residence of many of the poor families of the 
parish; that the amount of the surplus income was in- 
correctly stated in the evidence before the Master; that 
the rental of the property was 84iL 15^. a year, subject 
to a chief rent of IBs. 7d,; that the original petition 
had been presented without any parish meeting hav- 
ing been previously called to sanction it, and with- 
out the knowledge of the inhabitants; and that, upon 
the proceeding having been accidentally discovered, a 
vestry-meeting was called, at which it was resolved, that 
the application of the charity funds according to the 
scheme should be opposed; and the petitioners prayed. 



VOL. VIII. 



H. w. 
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1848. 

In re 
loppixoton 

Parish, 
AND Stat. 52 
Obo. 3, clOl. 



Statement 




that a proper provision might be made for the substan- 
tial repair of the steeple of the church out of the in- 
come of the property; and that it might be referred 
back to the Master to ascertain and state the particulars 
of the ordinary annual expenditure for the repairs of 
the church, and to approve of a scheme for the appli- 
cation of the surplus annual income (after providing for 
the repair of the steeple, the sum remaining unpaid 
and provided for by the order, and the costs, and the 
ordinary annual repairs to the property and the church,) 
to the benefit of the parish, so far as possible to give all 
the poor inhabitants of such parish the benefit thereof. 



The petitioner Thomas Dickin had been appointed 
churchwarden in the place of a retiring churchwarden 
after the original order, and had not been a party to 
the proceedings. 



Argument. 



The Solicitor-General and Mr. Cankrien, for the ori- 
ginal petitioners, in support of the petition to confirm 
the Master's report, and for the same parties as respond- 
ents to the cross-petition, contended, that the petition 
of Dickin and his coparishioners was irregular, — ^the 
parish was represented by the AUorney-Oenercd, and 
the parishioners were not entitled to intervene. The 
churchwardens were served with the petition, and might 
have appeared on the proceedings. The churchwardens 
were in the nature of a corporation; and it was not ne- 
cessary that each individual should be served on every 
change of the persons filling the offic^. They submit- 
ted that the cross-petition ought to be dismissed with 
costs. 



Mr. Wood and Mr. Charles HaU, for the petitioners 
in the cross-petition, argued, that they were entitled to 
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intervene in a case in which it was shewn by the affi- 
davits that the facts had not been properly brought be- 
fore the Master, and where therefore the Court was 
about to proceed upon a report founded on imperfect 
information ; and that the case should be referred back 
to the Master upon the facts stated in the cross-petition. 

Mr. Wray for the Attorney-Oeneral. 



1848. 

In re 
loppington 

Parish, 
AND Stat. 52 
Gko.3,c. 101. 



Arffument. 



Nov, MtL 



Viob-Chancelloe : — 

This case came before me upon a petition under Sir Judgment. 
Samuel RomiUy's Act ; and by an order of the 7th of 
June, 1 847, the Court declared, that the rents arising 
from the property situate in and belonging to the parish 
of Lopptngton, in the county of Salop, called the parish 
living or farm, are applicable in the first instance to re- 
pair the parish church, and to other purposes to which 
church rates are by law applicable; and it having been 
suggested, that the rents of the parish living or farm pro- 
duce more than is required for the above purposes, it was 
ordered, that it be referred to the Master to approve of 
a scheme for the future application of the surplus rents 
for the benefit of the parish ; and the Master, if neces- 
sary, was to approve of trustees of the property; and cer- 
tain expenses, previously incurred in the years 1840 and 
1841, were to be paid out of the rents of the parish 
estate. 



I have no recollection whatever of the case at the 
original hearing; and it is not for the purpose of ques- 
tioning the propriety of the order, that I make the ob- 
servation, that the question now before me must be tried 
upon the assumption that the order is right. The At- 
torney-Oeneral and the churchwardens and overseers of 

p2 
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1848. ^^^ parish of LoppingUm were respcmdeiitB to the peti- 
" ' ^ tion and parties to the order. 

LOPPUCOTOX 

ii.^D^rAT!52 The Master, by his report of the 8th of August, 1848, 

Jvdffmeiu, property is unknown ; but that the rents have been re- 
ceived by the churchwardens for the time being, and 
applied by them in repairs of the church and other pa- 
rochial purposes, not including the relief of the poor; 
and that the surplus has been sometimes, and especially 
in late years, paid by the churchwardens to the over- 
seers of the poor for the relief of the poor, a practice to 
which it appears some of the parishioners object. 

It appears, I think, that no church rate was ever 
made in the parish of Loppington. 

The Master, upon a state of facts and evidence before 
him, finds, that 10^ should be set apart for repairs of 
the church, and 301, for other parish purposes, not in- 
cluding relief of the poor, (I suppose that means the pur- 
poses to which parish rates are by law applicable); and 
he finds, that 8Z. a year should be set apart for the out- 
goings of the farm itself; and that the surplus rents, 
being nearly 15Z., should be applied by the vicar and 
churchwardens for the time being in the education of 
poor children in their discretion. The parties to the 
original petition presented their petition, praying the 
confirmation of the Master's report, and served it upon 
the churchwardens and overseers. A cross-petition has 
also been presented by one of the new churchwardens 
and two parishioners, being different persons from the 
churchwardens at the time of the petition, objecting 
to the confirmation of the Master's report. The objec- 
tion taken by the petitioners is, first, that the rental of 
the estate is more than the Master supposed it to be. 
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This, I think, was an error arising from insufficient in- 1^48. 
formation, and I lay that out of the case. The remain- " _" " 
ing objections which deserve consideration are, — first, Loppington 
that the steeple requires a large present outlay; se- andStat.'62 
condly, that the annual sum of lOZ. is not sufficient for ^w). j^ 101. 
the repairs of the church; and thirdly, that the appli- Judgment 
cation of the surplus is left to the discretion of the vi- 
car and churchwardens for the purposes of education. 
The last objection appears to be founded upon the as- 
sumption that the surplus will (for the present at least) 
be paid to a given schoolmaster residing in a part of 
the parish which the petitioners think objectionable. 

The original petitioners have not objected to the 
merits of the several points made by the cross-petition 
being gone into; but they have insisted (with the laud- 
able purpose of protecting the charity against costs,) 
that the petition is irregular and unnecessary: — irregu- 
lar, (amongst other reasons), because the copetitioners, 
with Dickin the present churchwarden, have no right 
to intervene; and unnecessary, because it was said, that 
Dichin might, as respondent to the petition to confirm 
the report, in his character of churchwarden, have ob- 
tained the same benefit as upon the petition. 

It is with regret, that I cannot accede to the latter 
objection. It happened from an oversight on the part 
of the solicitor, who, during the early stages of the in- 
quiry before the Master, represented the churchward- 
ens, that upon the appointment of a new churchwarden 
he omitted to obtain an authority to act for him, or to 
give him notice of the proceedings. The churchwardens, 
having been parties to the order of reference, ought to 
have been served with warrants, which has not been 
done since Dickin came into office (a); and, however in- 

(a) In Attomei/'General v. Bar- waa made to provide for bring- 
ker, 25th June, 1844^ the order m^ the succeesive churchwar- 
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copetitioners, submitting to any order as to costs which 
the Court may make. 

[Mr. Wood, for the petitioners, elected to amend the 
cross-petition, as suggested by the Court.] 

The question then will be, what is the proper order 
to be made upon the petition. Upon the evidence now 
before me, provision must be made or an inquiry di- 
rected as to the present repairs of the steeple. As to 
the discretion given to the vicar, I cannot object to the 
teport upon the ground that the vicar for the time being 
has a voice in determining the application of a fund 
given for the education of the poor. With respect to 
the locality of the school, it would perhaps, in an ex- 
tensive agricultural parish, as this appears to be, be 
difficult to fix upon any available site, where the incon- 
venience of distance would not more or less place some 
of the parishioners under comparative disadvantage. 
Nothing can be done in such a case, except to consult 
the interests of the majority, within the means of the 
charity. The petitioners in the cross-petition do not 
suggest any specific place. Where the fund is so small, 
as it is in the present case, there is no course left open 
to the Court, except that of leaving a discretion in those 
whose position is a guarantee for its beneficial exercise, 
and to see that the fund is not wasted in unnecessary 
litigation. 

As to the general scheme for the application of the 
fund, I scarcely see any course open in this case, ex- 
cept that which in principle the Master has adopted, 
namely, to set apart sums for the specific purposes to 
which the fund is applicable, and which precede the ul- 
timate disposition, so as to arrive at a given surplus, 
which may, prima facie, be applied to the purpose of 



1848. 

In re 
loppington 

Parish, 
AND Stat. 52 
0x0. 3, c. 101. 

Judgment 
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1848. 
In re 

LOPPINGTON 

Pahi8H, 
AND Stat. 52 
Geo. 3, c. 101. 



JudgmenL 



education. The difficulty is in providing for the case of 
the whole fund, or more than is set apart, being required 
for any of the purposes preceding that of education, 
without coming to this Court to permit a departure 
from the scheme; and I should be glad, if counsel will 
consider, whether (the fiinds being so small, as in this 
case they are) a clause may not be added to the scheme, 
empowering the vicar and churchwardens, with the ap- 
probation of the AUomey-Oeneraly from time to time 
to apply the whole or any part of the surplus which the 
scheme devotes to education, to all or any of the ante- 
cedent purposes to which the rental ii^ appropriated by 
the scheme (a). 



Dee. \6th. 



MinuU, 



Befer it back to the Master to inquire and state whether any 
and what sum will be proper to be allowed for the repairs of the 
steeple of the church. Beserve the costs of all parties of both pe- 
titions until after the Master shall have made his report. 



Jan^^h & ^^® Master, by his report, found that the repairs re- 
IGih. quired to be made in the steeple were of a trifling char- 



(a) The order was afterwards 
settled in the following form : — 

"And that, after all the afore- 
said payments, they the said 
churchwardens and overseers, 
and their successors, do pay 
over the said surplus rents into 
the hands of the vicar and 
churchwardens of the said pa- 
rish for the time being, to be 
applied by them in the education 
of the poor children of the said 
parish in their discretion, ac- 
cording to the scheme approved 
of by the said Master ; but this 
order, nevertheless, to be without 
prejudice to the right and duty 



of the said churchwardens and 
overseers to retain in their 
hands the whole or part of the 
aforesaid surplus in any year or 
years, in case it shall appear to 
them, or the majority of them, 
and also to the vicar of the said 
parish for the time being, that 
the whole of such surplus, or 
part of such surplus, as the case 
may be, is absolutely required 
for payment of the repairs of the 
said house and buildings, or of 
the repairs of the said parish 
church, or of the other charges 
which would be properly pay- 
able out of church rates." 
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acter, and that the sum of lOl would be proper to be 1850. 
allowed for that purpose. /„ ^e 

loffinoton 
Parish, 

The Vicb-Chancellor said, that Dickin the church- and Stat. 62 

J 1 . . . Y . . . Geo. 3, c. 101. 

warden, the petitioner m the cross-petition, was enti- — 
tied to have the case considered as if the proceedings ^^^^wMf^*- 
that had been taken to bring him before the Courts to 
make him a party, had been regularly taken; and that, 
if there had been no contest as to the sum necessary for 
the repairs of the steeple, he would have been entitled 
to his costs out of the estate; but, there having been a 
contest as to the repairs of the steeple, by which extra 
costs had been occasioned, the question was, whether 
the Court was bound to say, that, because Dickin was in 
a sense a trustee, he was justified in putting the estate 
to the expense of that contest. He could not treat the 
evidence before him as affording a reason for that con- 
test; and the exception, therefore, as to the costs of the 
petitioner Dickin must be, that he must be charged 
with so much of the costs as had been occasioned by his 
claiming or contending that 1002. should be allowed 
for the repairs of the steeple, 
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1849. 

Dec. sth & GIRDLESTONE v. CREED. 

Where, in the A.LOERINA BELL, by her will, dated in 1846, gave 
of anestate^- 1500Z. to be divided equally amongst the children of her 
der a wiU, a i^^^ sister Lucy AUen, and 1500Z. to her sister Ann Creed 

question anses *^ ' 

between specific for her life, the same to be divided equally at her death 

or necuniarv 

legatees and amongst her children; and the testatrix directed that the 
Sg thfresidue, Property she had received by the death of Mrs. Brown 
as to what is of Oodstoney should be divided into three equal parts; 

comprised ma t. x- 7 

gift of a specific and two parts thereof she bequeathed to the children of 
property, the t^' sister Lucy AUen, and the other to her sister Ann 
SSi^^s ^^^ for her life, and to her children after her death, 
are not there- And, if anything should remain after paying her lega- 

lore necessary 

parties to a suit cics and all ueccssary expenses, the testatrix bequeathed 
trationofthe it to the fund for building and endowing a church at 
estate. jgi-^^ Bridge, in the parish of Stow Bardoh)h. Norfolk; 

In a suit for , , 

the administra- but as that bequest might be made void by the mort- 
wh^re Uie par- main law, the testatrix made her sister Ann Creed her 
fate,^'^^ residuary legatee. 

before the Court, 

the trustees, ^ 

although plain- The bill was filed by the executors and trustees, stat- 
to Mite^^into^ ^^S *^^* funds had been collected by the testatrix in 
evidence as to j^^y lifetime and sct apart for building the church men- 

racts relating to ^ ^ -^ ° 

or shewing the tioued in her will; and that part of such monies had 
rights of the been invested in Consols in the names of the testatrix 
trust * ^^® and the Plaintiff Oirdlestone, and the other part depo- 
sited in the savings' bank ; that the testatrix had in her 
lifetime, as one of the next of kin of LiLcy Brown (a), 
received about 2100Z. on account of her distributive 
share; and that she was, at the time of her death, en- 
titled to other monies on the same account; and that 
Ann Creed, the sister of the testatrix, insisted, that the 
bequest of the property she " had received by the death 



(a) See Saj/ v. Creed, 5 Hare, 580. 
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of Mrs. Brown/' extended only to that which she had 
actually receiyed; whilst the children of Ann Creed ojid 
Lucy Alien insisted, that the bequest included all the 
property which the testatrix had become possessed of 
or entitled to as one of the next of kin of LvAyy Brown. 

The bill prayed, that the trusts of the Consols and 
the money in the sayings' bank, and of the will, might 
be performed under the direction of the Court; and 
that the residue of the estate, or any part of it, if legally 
applicable to the purpose for which it was bequeathed, 
might be so applied, or, if not, might be paid to Ann 
Creed. 

The children oiAnn Creed and Lucy Allen were made 
Defendants. 
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1849. 



GiRDLBSTONE 
V, 

Crebd. 



Mr. Walpole, Mr. Fleming, and Mr. Eddis appeared Argument. 
for the Plaintiffs and some of the Defendants; and Mr. 
Wray for the AUomey-Oeneral 

Mr. MoU and Mr. Selwyn, for the Defendant Ann 
Creedy objected, that the expense of the suit ought not 
to have been increased by making the children of the 
sisters parties. The allegation, that the Defendants, 
Mr& Creed on the one hand, and the children on the 
other, disputed between them the extent of a particular 
bequest, according to the determination of which the 
specific gift or the residue might be more or less, was 
no justification for making the children, who were mere 
specific or pecuniary legatees, parties in addition to the 
residuary legatee. They objected also, that costs had 
been unnecessarily incurred by the Plaintiffs, the exe- 
cutors and trustees, in going into evidence in the cause 
for the purpose of shewing that the fund, which was al- 
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1849. 

QlRDLESTONB 
V, 

Crbed. 
Judgment, 



leged to have been collected for the purpose of building 
the church, did not belong to the estate of the testatrix. 



The Vice-Chancellor allowed the objections on both 
points. He held, that the legatees were not necessary 
parties, notwithstanding the dispute as to the extent of 
the specific and residuary bequests; and that the trus- 
tees, their cestui que trusts being before the Court, had 
unnecessarily gone into evidence (a). 



The Court reserved the question by whom the costs 
occasioned by making the legatees parties and by going 
into evidence should be paid. 

(a) The same point as to evidence in such a case, was decided 
in Rowland v. Morgan, 6 Hare, 472. 



NXik. BAKER V. BAYLDON. 

TheduWrenof ThE bill was filed on the 28th of January, 1846, hj 

& m&mcd WO" /•! e» t • f * '^T 

man, a Defend- One of the next of kin of an intestate, against the ad- 
fci*the aS^is- BMinistrator and the other next of kin, for the adminis- 
tration of the estate. Janey the wife of Frederick Addey, 
was one of the next of kin, and in that character was 
(with her husband) made a defendant. Mrs. Addey died 
on the 28th of February, before putting in her answer, 
leaving an infant child. The cause proceeded, and 
Frederick Addey, the husband, was brought before the 
Court as the administrator of his wife, by supplemental 
Aough ^e mo- y^ Qj^ further directions a sum of stock was carried 

ther died with- 
out putting in to a separate account, intituled " The share of the late 

the cause, and Defendant, Jane Addey.*' The husband and adminis- 

therefore with- 
out any opportunity of claiming her equity to a setdement. 



tiation of an 
estate in which 
she was inter- 
ested, are not 
entitled to a 
settlement out 
of their mo- 
therms share of 
the fund which 
is recoTered in 
the cause after 
her death, al- 
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trator then presented his petition for pajrment of the 
fund to himself. 



Mr. Leach for the petition, in support of the absolute 
title of the administrator, as against any claim on the 
part of the children, cited De la Oarde v. Lempriere (a), 
in which Lord Langdale held, that, where the wife died 
even after the decree in the cause, the children were not 
entitled to a settlement out of their mother's share of 
the fund. He contended, that the right was personal to 
the wife; and that, the wife not having claimed any set- 
tlement, the children were not entitled to it: Lloyd y. 
WiUiams (6), Mv/rray v. Lord Elibank (c), Fenner v. Tay- 
lor (d). 



1848. 



Baker 

V. 

Bayldon. 



Argument. 



Mr. Birdy for the infant child of Mrs. Addey, claimed 
a settlement of the fund. He submitted that the right 
of the wife to a settlement in equity arose on the filing 
of the bill, and continued until the distribution of the 
estate. In Steinmetz v. HaMhin {e), Sir John Leach dis- 
tinctly affirmed the proposition, that, upon the death of 
the wife after the filing of the bill and without waiv- 
ing her equity to a settlement, that equity attached to 
the children, who would have been objects of the settle- 
ment: Lloyd V. Mason (/), Murray v. Lord Elibank (g). 
The distinction between Steinmetz v. Halthin and De 
la Oarde v. Lempriere^ in which Lord Langdale had 
considered the point, and expressed a different opinion, 
was, that in the latter case the wife had put in her an- 
swer, and had not made any claim to a settlement by 
her answer. The Court might in that case not unrea- 



(a) 6 Beav. 344. 
Q)) 1 Madd. 450. 
(c) 10 Ves. 88. 
\d) 2 Russ. & My. 190. 



{e) 1 Gl. & Jam. 64. 
(/) 5 Hare, 149. 
(g) 13 Ves. 1. 
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Arffumemi. 
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sonably consider, that the wife had, as far as the pro- 
ceedings had given her the c^portunity of doing so, 
waived her right to a settlement. In the present case, 
the wife had not lived to put in her answer, she had 
not, therefore, had any opportunity of making an ex- 
press claim for a settlement, still less had she waived it; 
and the Court, in now dealing with the property, would 
administer it in the manner which would have been 
most favourable to the wife, by giving that settlement, 
which, up to the time of her death, she was entitled to 
claim, and neither expressly nor by implication had done 
anything to waive or defeat 



JuJffment. 



Vice-Chancellob : — 

The question is, what is meant by the wife's equity 
to a settlement If the principle of the Court be, that, 
the moment the marriage takes place, the Court consi- , 
ders the property of the wife to be subject to a right to 
a settlement, the terms of which are afterwards to be 
decided, that is one thing; but it is a perfectly different 
thing, if the principle be no more than this, that the 
Court gives the wife the option of having a portion of 
her property, which is recovered by the aid of the Court, 
settled for her benefit. If the property was, upon the 
marriage, immediately subjected in equity to the right 
to a settlement on the wife, the property must thence- 
forth be treated as settled; it could not be a matter of 
importance, whether it was or was not the subject of a 
suit, nor could the trustee have the power, as against 
his own cestuis que trust, to say, that he would destroy 
their rights by paying the fund to the husband. In the 
case of Steinmetz v. Halthin (a), Sir John Leach dis- 



(a) 1 Gl. & Jam. 64, 66. 



CASES IN CHANCERY. 



213 



tinctly says, that the right is personal to the wife; that, 
if she chooses to claim it, the children have the benefit 
of the provision ; and that she may, at the last moment 
before the settlement is made, appear in Court to waive 
it. That appears to me to affirm the proposition, that 
the equity of the wife is not an actual interest, but is 
a mere right given to her if she thinks fit to claim it. 
It is an equity which does not arise until the husband 
or some person claiming under him applies for the fund; 
and the Court then inquires of the wife, whether she is 
willing to forego the equity which the Court gives her. 
This is clearly the view of the right of the wife, and of 
the consequence of that right to the children, which 
was entertained by Sir Thomas Phimer upon his examin- 
ation of the cases in Lloyd v. WiUiams (a) ; and the de- 
cision of Lord Langdale (6), so far as the case before him 
goeSy affirms the same principle. 



1848. 



Baker 

V, 

Bayldon. 



Judom-ent. 



Order for payment of the fund to the petitioner. 



(a) 1 Madd. 450. 



(b) De la Garde v. Lemprierey 6 Beav. 344. 
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Jan, ^Td & WINTHROP V. MURRAY. 

The Defend- X HE chief object of the suit was, to restrain the De- 
ant, a creditor, ^ . t^ , 

agreedthatjudg- fendant Murray from suing out execution on a warrant 
l^^entered up** of attorney given by the Plaintiff to Murray by way of 
^^^J^^ security for a debt, upon an agreement that judgment 
debtor, upon a ^^s not to be entered up unless default should be made 

warrant of at- 
torney, unless in payment of the premiums on a policy <)f life-insur- 

be made in the ^nco in the Hand-in-Haud Insurance Office; and that, 
payment of the g^ \QXiU, as the policv should be kept on foot, payment 

premiums of a ° r j x: i r j 

policy of life in- of the debt should not be required. It was provided by 
was effected to the Contract, that if the Plaintiff should omit to pay the 
S^rSat^p^y^*' premium for ten days after it became due, the Defend- 
? b^* if *^d ^^^ Murray should be at liberty to make such payment, 
be required so and recover the sum so paid as against the Plaintiff. 
Ucy was kept The premium was payable on the 24th of June, and the 
Pi^tiff p^^ notice was sent by the office to the Defendant Murray y 
mitted the time ^y whom the insurance had been effected, and it did 

for payment of "^ . i , t • , 

the premium to not appear to nave been communicated by mm to the 

d^s^iSwards Plaintiff. The thirty days allowed by the insurance 

*^\i^"^* office for the payment beyond the 24th of June, the 

niium,andpro- date on which the premium became due, expired on 

tobere^^.^^ the 23rd of July. On the 27th of July, Murray (who 

fosed^toreiieve ^^^ ^^^ ^^ *^^ directors of the insurance office) found 
the Plaintiff that the premium, which was due on the 24th of June, 

against the con- 
sequence of his had not been paid; and he then procured the office to 

ment of ihe^- accept the payment of the premium by himself, and 
mis^ a^biU^ ^^^ *^ revive the policy, notwithstanding the four days 
brought by hun delay which had occurred. The Defendant Murray 

to restrain the _ ^ i /• i /» 

defendant from then proceeded to enforce the warrant of attorney. 

suing out exe- 
cution against _«--...«__ 
the Plaintiff on 
the judgment. 

The Solidtor-Oeneral and Mr. Elderton for the Plain- 
tiff 



CASES IN CHANCERY. 

Mr. W, W. Cooper for Defendants in the same in- 
terests. 

Mr. Wood and Mr. Olasse for the Defendant Murray. 

Mr. H, E, C. Jones for other Defendants. 

Doe d. Pittman v. Sutton (a) was cited in support of 
the bill. 
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WiNTHROP 
V, 

Murray. 
ArgumerU. 



Jem* 25M« 



The Vicb-Chancellob, after adverting to the cases JudgmenL 
in which the Court had refused to relieve against 
breaches of covenant, said, that, if the object of the con* 
tract was, that the Defendant Murray should be pro- 
tected by an uninterrupted insurance, (as he was of 
opinion that it was), the Court would not relieve against 
a breach of that contract. The question then was, whe- 
ther Mr. Murray had had, according to the terms of 
the contract, such uninterrupted protection by the con- 
tinued preservation of the interest in the policy. It 
appeared, that four days had elapsed after the time for 
payment of the premium had expired, and during which 
time the Insurance Company was under no obligation 
to continue the policy on foot. Mr. Murray was not 
bound to continue the Plaintiff as his debtor under the 
contract, any longer than the Plaintiff protected him 
by keeping up the policy. When this had ceased to be 
done, the Defendant was at liberty to sue out execution. 
Had the Defendant lost this right by paying the pre- 
mium himself, and procuring the policy to be revived? 
He was of opinion that he had not; and that the cir- 
cumstance, that the Defendant was a director of the In* 
surance Company, did not alter the case. 

Bill dismissed, with costs. 



VOL. VIII. 



(a) 9 Car. & Pay. 706. 
Q 



H. W. 
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March 20^A 
de 27th. 

A mortgagee of 
houses, who is 
not by express 
contract with 
the mortgagor 
entitled to in- 
sure the pre- 
mises against 
fire at tiie mort- 
gagor's expense, 
nor to require 
the mortgagor 
so to insure 
them, is not 
entitled to add 
to his mortgage 
debt, and charge 
upon the pro- 
perty, the pre- 
miums which he 
may pay for 
such an insur- 
ance effected by 
him without 
the privity of 
the mortgagor. 



DOBSON V. LAND. 

A FORECLOSURE suit, brought by mortgagees in 
possession of the mortgaged property, which consisted 
of dwelling-houses, warehouses, mills, and machinery. 
The decree at the hearing directed the accounts to be 
taken. The mortgagees claimed, before the Master, to 
be allowed the amount of premiums, which they had 
paid for the insurance of the premises against fire. The 
Master allowed a portion of the sums thus claimed, con- 
sidering that the charge had been authorised by a pro- 
vision in one of the deeds, imder which part of the mort- 
gage money was advanced. Exceptions were taken both 
by the mortgagors and mortgagees. The question was 
argued partly on the form of the security, one of the deeds 
containing a covenant for the insurance of the premises 
by the mortgagors, in the joint names of the mortgagors 
and mortgagees, and providing, that, if the mortgagees 
should pay the premiums, they might add the same to 
the monies secured by the mortgage. It did not, how- 
ever, appear, that the insurance had been made in pur- 
suance of the covenant, or continued in conformity with 
the provisions of the deed; and the decision, therefore, 
depended on the abstract right of a mortgagee of build- 
ings to insure and add the premiums to his mortgage 
debt, in the absence of any special provision on the sub- 
ject. 



Argument. The case was argued by the Solicitor OenercU and Mr. 
Batten for the parties entitled to the equity of redemp- 
tion. 

Mr. Kenyon Parker and Mr. Hardy for the mortga- 
gees; and 



Mr. Woody Mr. Shee, and Mr. Torriano for other parties 
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On the part of the mortgagees it was argued, that the 
powers of a mortgagee in possession were, for most if 
not all purposes, the same as those of the owner. He 
was in fact the legal owner; and although his ownership 
was, until foreclosure, liable to be terminated in equity 
by redemption, yet the redemption was only permitted 
against him upon the repayment of all which he had 
properly or prudently expended — the cost of repairs — 
the amount of fines on the renewal of leases — ^building 
or rebuilding premises required for the use or enjoyment 
of the property. The mortgagee in possession was liable 
for neglect and default The mortgagee, in the view of 
a Court of equity, was a trustee for the mortgagor; he 
was accountable for aJl the profit or advantage which 
he made from the estate; he could not renew a lease for 
his own benefit, or retain any property or title which he 
acquired exclusively by means of his possession of the 
mortgaged property. He had no insurable interest in 
the property, except that which arose from his charac- 
ter of mortgage creditor, and any insurance which he 
effected would be referred to that character; and, as 
such trustee and mortgagee, he would be accountable to 
the mortgagor for the monies which he might recover 
in respect of such insurance: — Davis v. Dendy (a), Quar- 
rdl V. Beckford (6), Hardy v. Reeves (c), Sandon v. Hoop- 
er (d), Hughes v. Williams (e), Godfrey v. Watson (/ ), 
Wragg v. Denham (g), Rv^el v. Smithies (A), Dryden v. 
Frost (t), DdtiUin v. Oale (k), Oidddngs v. Oiddings (t), 
WM v. Lugar (m), Ex parte Andrews (w), Baldwin 



1850. 




ArgumemlU 



(a) 3 Madd. 170. 
{b) 1 Madd. 269. 

(c) 4 Ves. 466. 

(d) 6 Beay. 246. 
(«) 12 Ves. 493. 
(/) 3 Atk. 617. 
^) 2 Y.&C. 117. 



(A) 1 Anst. 96. 
(0 3 My. & Cr. 670. 
(k) 7 Ves. 683. 
(I) 3 Riiss. 241. 
(m) 2 Y. & C. 247, 
(n) 2 Rose, 410. 
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DOBSON 
V, 

Land. 



Arffument. 
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V. Banister (a), PhiUips v. Eastwood (b), Holland v. 
Smith (c). 

For the parties entitled to the equity of redemption 
it was argued, that there was no right in a mortgagee 
to charge his mortgagor with the expense of insurance; 
that such a right was not implied in the contract be- 
tween them; that if a mortgagee insured against fire, 
and the premises were destroyed by fire, he would be 
under no obligation to lay out the money recovered 
from the insurance office in rebuilding the premises; 
nor would he be bound to bring into account the money 
which he so recovered, in exoneration of his mortgage. 
It was clear, therefore, that the insurance of the mort- 
gagee was made for his own benefit, and must be at 
his own cost: as it was not for the benefit, neither 
should it be at the cost, of the mortgagor. The insur- 
ance by a mortgagee in possession was, in effect, no 
more than the insurance by a tenant, the expense of 
which he could not require repayment of by his land- 
lord, or an insurance by a landlord, which he could not 
charge against his tenant : Leith v. Irvine (d), Brown v. 
Quitter (e)y Hare v. Groves (/), Holtzapffel v. Baker {g), 
Leeds v. Cheetham Qi). 



March 27th. ViCB-ChaNCBLLOR: — 

Jvdgment, In the absence of the policies of assurance, which 
have not been produced either in the Master s Office 
or before me, the question raised by the fifth of the 
Defendants' exceptions to the Master's report is this: 



(a) 3 P. Wms. 251, n. 
(6) L. & Goold, 270, 289— Per 
Sir E. Sugden, L. C. 

(c) 6 Esp. 11. 

(d) 1 My. & K. 277. 



(e) AmbL 619. 
(/) 3 Anst. 687. 
(g) 18 Ves. 115^ 
ih) 1 Sim. 146. 
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Whether, if a mortgagee of houses, not entitled by ex- 
press contract with the mortgagor to insure the pre- 
mises against fire at the mortgagor's expense, nor en- 
titled to require the mortgagor to insure them against 
fire, thinks proper, without the privity of the mortgagor, 
to insure the premises against fire — whether in such a 
case the mortgagee is entitled, as a matter of course, to 
add the premiums of the policy to his mortgage debt, 
and charge them upon the mortgaged premises. 

In the case before me the mortgagee was entitled by 
contract, in certain events, to charge the mortgaged pre- 
mises with the premiums of an insurance against fire; 
but as the policies have not been produced, I am not at 
present in a condition to determine whether the insur- 
ance he effected is within the terms of his ccmtract; 
and I am therefore compelled at present to try the 
question in an abstract form. 
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Judgment, 



In the absence of authority I certainly think the 
decision ought to be against the right of the mortgagee 
to make such a charge. It was admitted in argument, 
that, if the mortgagee had a right to make this charge, 
the mortgagor must have had a corresponding right to 
require that the sum payable on the policy in case the 
property had been destroyed by fire should be laid out 
in restoring the premises, and the question was argued 
upon that view of the case. 

The argument was, that the mortgagee was a trustee 
for the mortgagor, and that he had no insurable interest 
in the property, except that which the mortgage gave 
him; and upon these premises the conclusion was rested, 
that whatever he did as mortgagee must enure to the 
benefit of the mortgagor, subject to the payment of the 
mortgage-money. In the absence of authority, I am not 
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1650. prepared to adopt that conclusion. I may observe, that 
I do not see how the question could be affected by the 
circumstance that the mortgagee was in possession. 




•ense. 



Judgment Now, that a mortgagee is in some sense a trustee for 

Bistiiiction be- i i • i <• 

tween the cases the mortgagor, may be admitted; for every person m 
an™teMtoMhi whom the legal estate is vested, with a beneficial in- 
Ae^rdinary terest for another person, in a sense, is a trustee for 

that person. In some sense a mortgagee is in a worse 
position than a trustee, for a trustee in an ordinary 
case is not liable to a decree for wilful default, imless 
a special case be proved against him; whereas such a 
decree is merely of course as against a mortgagee in 
possession. On the other hand, a trustee can never 
make a benefit to himself by any dealing with the trust 
property; but if a second mortgagee should buy in the 
first mortgage for half its amount, or even obtain an 
assignment without consideration from the first mort- 
gagee, I can have no doubt he would be entitled to 
charge the mortgagor with the full amount of the first 
mortgage in addition to his own. And other oases of a 
like kind might be put. This destroys the integrity of 
the proposition contended for by the mortgagee; and I 
confess I have great difficulty in seeing why a mort- 
gagee should not, as between himself and the mortgagor 
only, be allowed to make any contract he pleases, col- 
lateral to and not affecting the mortgaged premises. 
Just as a lessor or lessee may insure the leasehold 
property against fire, without giving the other any 
interest in the policy. Questions may arise with the 
insurance offices, but that is foreign to the matter in 
hand. 

Two cases however were cited, which, it is said, were 
authorities in support of the claim of the mortgagee. 
These cases were Ex parte Andrews, in the Matter of 
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Emmett(a), and Baldwin y. Banister (b). With respect to 
the fonner Sir John Leach certainly, in the first part of 
his judgment, uses expressions favourable to the claim 
of the mortgagee; but ultimately he declines deciding 
the case upon that ground, and rests his judgment upon 
the ground of trust. And upon looking at the case, it 
■will be found that the transaction was, in form, a trust 
and not a mortgage. The other case is, I admit, more 
difficult to begot over. It might be distinguished from 
the present case, upon the ground that the transaction 
in question was a dealing with the mortgage property 
itself But I do not think that is a distinction in prin- 
ciple. The case is very shortly stated; and no light is 
thrown upon it by the Registrar's Book, to which I have 
referred. Neither the arguments of counsel nor the 
judgment of the Court appear. I cannot deny that I 
consider that case an authority adverse to my own 
views; but I cannot follow it, without deciding, in effect, 
that a mortgagee is to all intents and purposes a trustee 
for the mortgagor, and subject to the same rules by 
which the Court restrains persons filling a fiduciary 
character from having any dealings for their own bene- 
fit The principle upon which that doctrine is founded 
does not apply to the case of mortgagor and mortgagee ; 
ajid I have already shewn that it is not so applied by 
the Court. 



1850. 




JvdgmerU, 



The principle 
upon whicn the 
Court Festiaine 
persons filling 
a fiduciary char- 
acter firom 
having anr 
dealings for 
their own bene- 
fit, does not 
necessarily 
apply to uie 
case of mortg»> 
gor and mort- 
gagee. 



The case was referred back to the Master, without 
any order being made on the exception on this point. 



(a) 2 Bose, 410. 



(6) 3 P. Wma. 261, n. (a). 
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184&. 

2$E'' REYNELL .. SPRYE. 

mh, d: mh, SPRYE v. REYNELL. 

May Xsty 2ndy rry 

id^'-^d' ^^ original bill was filed on the 2nd of April, 1846, 
24«A, 25th, dc by Sir Thomas Reynell, against R, S. M, Sprye, and 

I^ov^eth ^^^^*^^ J5^6y his wife, John Yonge, and Charles Wil- 

The Defendant 50W, praying the declaration of the Court, that a deed of 

quainted with the 15th of July, 1843, was procured by fraud practised 

Ind^^e^wm ^^ *^® Plaintiff by Sprye, and Yonge his solicitor; and 

of a relation of that the samo was null and void for fraud and cham- 

the Plaintiflf, an 

estate vested in pcrty, except as regarded two mortgage deeds of the 15th 

trustees was 

setded (after a of January, 1844, and the 23rd of April, 1844, whereby 
estotl^^d upon *^® premises comprised in the said deed were charged 

the failure of 

issue of the tena^^t for life, who had then no issue,) to the Plaintiff for life, with remainder to 
his issue in tail, with remainders ov«r, and an ultimate remainder to the PlazntifT^s brother 
(then deceased), and his heirs and assigns; the Defendant haying communicated to the Plaintiff 
(who was then supposed to be, and was in &ct, the heir-at-law of his brother) the existence of 
such a will, in a long correspondence produced an impression on the mind of the Plaintiff^ con* 
trary to the true &cts, that the Plaintiff ^s interests under the will were precarious; that they 
were endangered by the conduct of the trustees and tenant for life, and could not be estaUished 
without difficulty, delay, and litigation ; and the Defendant obtained a conveyance of a moiety 
of the estate from the Plaintifi^ the Defendant indemnifying the Plaintiff against the costs of re- 
covering the property. The Court set aside the conveyance ; and hdd^ that it was not an objec- 
tion to this reliei^ that the Plaintiff had, throughout, tiie means, equally with the Defendant, of 
knowing what his rights were, and of obtaining competent advice respecting them. 

A Plaintiff may be entitled to relief from a contract or conveyance on the ground of igno- 
rance and mistake, although the Defendant with whom he dealt, and against whom relief is 
sought, was also in ignorance and under mistake, — ^the contract or conveyance not being made 
upon the principle of compromising doubtful rights. 

Where a conveyance of a moiety of an estate was made hy A, to B., upon a representation 
first made to ^. by B., that such moiety was to be the remuneration of the lawyer for recover- 
ing the estate, and, upon a subsequent representation, that such moiety had been made over to 
him, B» ; the circumstance that such representations as to the remuneration for professional ser- 
vices, and as to the transfer to B., were untrue, was Add to be a ground for setting aside the 
conveyance. 

Where property is in the hands of trustees for the parties entitled to it, and there is no ad- 
verse claim after the death of the parties in possession, — ^a communication to one of the cestui 
que trust in remainder of his interest in the property, is not a consideration upon which a con- 
veyance of a portion of the property can be sustained, as the sale of a secret; for, in such a 
case, the disclosure is a nullity. 

The Defendant having taken a conveyance in fee from the Plaintiff of an estate, which the 
Plaintiff would not be able so to convey except as heir-at-law of his deceased brother, and a suit 
having been brought by the Plaintiff against the Defendant to set aside the conveyance on the 
ground of fraud, and continued by the devisee of the Plaintiff after his decease, the absence of 
proof that the Plaintiff was such heir-at-law, and therefore that his devisee had any interest in 
the estate, was held not to be an objection to a suit, which it was open to the Defendant to raise. 

A conveyance of one moiety of an estate being set aside, a contract for the sale of the other 
moiety to the same party, based on the previous conveyance of the first moiety, cannot be sup* 
ported. 
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with monies advanced to Sprye by W. A J. Watson; 
and that it might be declared that a contract, contain- 
ed in a letter of May, 1844, from the Plaintiff to Sprye, 
was fraudulently obtained by Sprye and YongCy and 
that such contract was null and void; and that it might 
be also declared, that the Plaintiff's approval of the 
draft deeds of the 25th of May, 1844, was obtained by 
the fraud of Sprye and Yonge; and that Sprye and Yonge 
might be decreed to pay off the mortgages to the Wat- 
sons, and to procure reconveyances from them ; and that 
the conveyance of July, 1843, the letter of the 14th of 
May, 1844, and the Plaintiff's approval of the drafts of 
the 25th of May, 1844, and the drafts, might be cancel- 
ed; and that Sprye and his wife and Charles Wilson, 
might be restrained from interfering with the property; 
and that Sprye and Yonge might pay the costs of the 
suit The cross bill was filed on the 28th of August, 
1846, by R. S» M. Sprye and Henrietta Dighy his wife, 
against Sir Thomas Reynell and Charles Wilson, praying 
specific performance of the agreement contained in Sir 
Thomas ReyneWs letter of the 14th of May, 1844. Sir 
Thomas Reynell died pending the suit, and the proceed- 
ings were afterwards revived by and against his devisee 
and executrix, Lady Elizabeth Louisa ReyneU. 



1849. 




StcUemerU, 



The deed, dated the 15th of July, 1843, was made 
between the Plaintiff Sir Thomus ReyneU of the first 
part, Sprye and his wife of the second part, and Charles 
Wilson of the third part ; it recited that the Plaintiff 
was seised to him and his heirs in fee simple in remain- 
der or reversion, under a will or alleged will of Henry 
ReyneU, deceased, of and in the hereditaments therein- 
after mentioned, or was seised of an immediate estate 
to him and his heirs in fee simple of the same heredita- 
ments, as the heir-at-law of the said Henry Reynell; that 
the Plaintiff had not any issue; that Sprye, being con- 
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S ta UMtiU , 



nected by marriage with the Plaintiff's family, and the 
Plaintiff haying lately discovered or ascertained his 
rights on the estates late of the said Henry Jteyndl, 
through the intervention of SpryCy and from informa- 
tion derived from him, had determined upon testify- 
ing his r^ard and friendship for Sprye and his wife, 
by conveying and assuring one moiety or half part of 
the estates late of the said Henry ReyneU to the uses 
thereinafter declared; and it was thereby witnessed, 
that, in pursuance of and for effecting the said deter- 
mination, and in consideration of the premises, and for 
making a provision for Sprye and his wife, and also for 
the nominal consideration therein mentioned, and paid 
to the Plaintiff by Sprye, the Plaintiff thereby gave, 
granted, bargained, sold, released, and confirmed to 
Wilson and his heirs, a moiety or half part of and in all 
the manors, lands, estates, and hereditaments, in the 
counties of Svrrey, Devon, and Somerset, or elsewhere 
in Oreat Britain, of, in, or to which the Plaintiff was 
entitled in possession, reversion, remainder, or expectan- 
cy, by devise, descent, succession, or inheritance, how- 
soever, of, from, by, through, or under the said Henry 
ReyneU, to hold the same to the said Charles Wilson 
and his heirs and assigns, to such uses as Sprye and his 
wife should jointly appoint, and in default of appoint- 
ment to Sprye and his assigns for his life, with remain- 
der to Henrietta Dighy his wife and her assigns for her 
life, with remainder to Sprye and his assigns for ever; 
and the Plaintiff thereby covenanted for the frirther 
assurance of the said premises. 



The letter or contract of the 14th of May, 1844, was 
dated at ** Avisford," and was in the following words : — 
" My dear Captain Sprye— 1 have much gratification in 
acquainting you, that your despatch received this morn- 
ing with Mr. Yonge's estimate of the half of the rever- 
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sion, has completed the work of reconciling me to the 
sale as recommended by you and him, and removing 
the scruples I had entertained to that measure. I have 
so good an opinion of Mr. Yonge, and of his reasoning 
upon the subject, that I will not press any other valua- 
tion than his, but will consent to accept from you the 
sum of 5000Z., and in the simple and direct and ordinary 
plan, according to your wish, in preference to investing 
the money in the funds, to accumulate until the settle- 
ment of the suit, which I will endeavour to believe will 
prove most favourable to you and yours, rewarding you 
amply for your trouble, and reimbursing you for your 
outlay. We shall not leave this before the middle of 
next week, when we go to town for a few days, and 
then to Devonshire, where you would indeed be of good 
service to me in tracing the spots once inhabited by the 
Rey^idl family, and of which I know so little at present. 
Believe me, my dear Captain Sprye, always faithfully 
yours, Thomas Reynell. Remember me to Mrs. Sprye 
and the young ladies.'' 
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The circumstances out of which the deed and letter 
or contract arose, and upon which the case depended, 
were of a very singular character. They are stated or 
referred to in the judgment of the Vice-Chancellor. 



The Solicitor Oeneral, Mr. Lloyd, and Mr. Shapter for 
Lady EUzaheth Louisa BeyneU, 



ArgumenL 



Mr. BetheU, Mr. Wood, and Mr. Terrdl, for JR. S. M, 
Sprye and Henrietta Digby his wife. 

Mr. Stinton for Mr. Yonge. 



\ 
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Vioe-Chancblloe : — 

Before and at the time of the commencement of the 
correspondence after mentioned, until the 24th of July, 
1843, estates late the property of Henry Reynell, of 
Leatherhead, situated in the counties of Devon, Somer- 
set, and Surrey, of an annual value, which is not over- 
stated at ] 200Z. per annum, (which Henry ReyneU died 
in the year 1824 or 1825), stood limited under his will, 
dated the 19th of December, 1813, to trustees (the late 
Master Trower and a person named Walker) upon trust, 
after paying certain charges, including an annuity of 
5D0Z. per annum to Mrs. WiUiaras ReyneU until she at- 
tained the age of twenty-one years, to the same Mrs. 
Williams ReyneU for her life, with remainder to her 
issue in strict settlement, with remainder to Plaintiff 
(brother of Sir Richard LitUeton ReyneU) for life, with 
remainder to his first and other sons in tail male, with 
remainder to Sir Richard LitUeton ReyneU for life, with 
remainder to his first and other sons in tail male, with 
remainder to Samuel ReyneU for life, with remainder 
to his first and other sons in tail male, with remainder 
to Sir Richard Littleton ReyneU, his heirs and assigns 
for ever. 



At the time of the transactions after mentioned be- 
tween Sprye and the plaintiff, (which it is the object of 
the original bill to impeach,) Henry ReyneU, the testa- 
tor, was dead. Mrs. WiUiams ReyneU, and her husband 
Mr. WiUiams ReyneU, were both living, but there was 
no issue of the marriage; nor, regard being had to the 
time of marriage, and the age and health of the parties, 
was it probable there would be any such issue. She 
was of the age of forty-eight, and in a very precarious 
state of healtL He was some years older than his wife, 
and also in bad health. Plaintiff was of the age of six- 
ty-six years. Lady Elizabeth his wife fifty-eight; they 
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had been married many years, and there was no issue of 
the marriaga Sir Richard Littleton ReyneU was dead 
without issue male; and no member of the family ap- 
pears ever to have heard that he had issue female. 
Samuel ReyneU was also dead without issue. 

Assuming then, that Sir Richard Littleton ReyneU 
died intestate, and that the circumstances above men- 
tioned would not be altered by the birth of issue of Mrs. 
WiUiavis ReyneU^ or of the Plaintiff, it follows, that, at 
the time of the transactions after mentioned, the estates 
late oi Henry ReyneU, the testator, stood limited to trus- 
tees in trust for Mrs. WiUiams ReyneU for life, with re- 
mainder in trust for Plaintiff for life, with remainder to 
the right heirs of Sir Richard Littleton ReyneU. 

The Plaintiff claims to have been the heir of Sir Rich- 
ard Littleton ReyneU at the time of his death ; and that 
he was such heir is not in dispute, provided there was 
no issue female of Sir Richard Littleton ReyneU. 

In 1824 or 1825, that is, shortly after the death of 
Henry ReyneUy the testator, a suit was instituted in this 
Court for the appointment of new trustees in the place 
of Trower and Walker, who had renounced probate of 
the will (in which they were named executors,) and de- 
clined to act in the trusts thereof. And the late Mr. 
Monro, of the Chancery Bar, and Mr. WiUiams, a bro- 
ther of Mr. Williamia ReyneU, were appointed trustees 
in the place of Trower and Walker. It was made a sub- 
ject of observation at the bar — ^that this last-mentioned 
suit was instituted, and the new trustees appointed, 
without the actual knowledge of the Plaintiff in the 
cause now before me; but this does not appear to me to 
be a circumstance which, if admitted, materially affects 
any of the questions in the causes now before me. I do 
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not notice the alleged substitution of Beverley for Mon- 
ro, as that clearly cannot, for the present purpose, be 
deemed material. 

In the month of March, 1843, the Defendant Sprye 
was informed by a person named Llewellyn, (who I un- 
derstand was a surgeon and not a lawyer,) that the 
Plaintiff took interests under the will oiHen/ry ReyneU. 

On the 15th of April, 3843, Sprye opened a corre- 
spondence, by two letters of that date, with the Plaintiff. 
In those letters he makes inquiries of the Plaintiff as to 
his (Plaintiff's) pedigree, stating his object to be (for pur- 
poses of his own) to publish genealogies of families, in 
order to make himself known as a person versed in such 
matters ; but does not in those letters make any reference 
to the interests of the Plaintiff under the will of Henry 
ReyndL Plaintiff answered these letters on the 19th 
of April; and from the tenor of the letter of that date, 
as well as from subsequent correspondence, it must, I 
think, be reasonably inferred, that the Plaintiff was ig- 
norant of his rights under the will of Henry ReyneU^ 
But up to this time it does not appear that Sprye had 
seen the will of Henry ReyneU, or been informed of its 
contents, except by the information given him hj Llew- 
ellyn in the preceding month of March. On the 21st of 
April, 1843, MUchdly Sprye' 8 cleii, read the will of 
Henry Reyndl at Doctors' Commons; and from that 
date, I think, Sprye must be considered as knowing the 
contents of the will of Henry ReyneU from the will it- 
self I have briefly noticed this in passing, because it 
formed a topic of limited discussion at the bar; but it 
does not appear to me that the time when Sprye first 
saw the will of Henry ReyneU, or first knew its contents 
from the will itself, has any material bearing upon the 
matters in dispute in this cause. The precise time when 
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the Plaintiff knew of the will and its contents does not, 
I think, appear; but it must, I think, be admitted in 
Sprye's favour, that he is not chargeable with having 
withheld from the Plaintiff the knowledge of the fact 
that it was under that will that his rights (the subject 
of Spryes communication) were derived. Indeed it is 
manifest that the Plaintiff had the knowledge from a 
very early period of the correspondence. 



1849. 
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On the 22nd of April, 1843, Sprye wrote to the Plain- 
tiff the letter of that date, which first opened the matter 
out of which the present litigation has arisen. In that 
letter he does not enter upon the will of Henry Reynell, 
but inquires of the Plaintiff who is his (Plaintiff's) heir: 
tells the Plaintiff that he may be able to serve his (Plain* 
tiff's) heir, but not himself (the Plaintiff), alludes to 
certain contingencies not likely to occur, which he says 
may make the Plaintiff, and not his (Plaintiff's) heir, 
possessor of a large sum. The Plaintiff appears to have 
written some answer to the last letter of the 26th of 
April, 1843; but the contents are not, I think, in evi- 
dence. 



On the 29th of April, 1843, Sprye wrote to the Plain- 
tiff the following letter, which I read at length, on ac- 
coimt of its great importance, and the intimate connex- 
ion it has with the principal points in this cause: — 

'*My dear Sir, — I hope you received my last note, malring in- 
quiry of you as to who at present stood in the position of your 
heiivat-law. I sent a sketch of your pedigree for a few of the 
modem descents, to assist you in discovering it^ should you not 
otherwise know. I think I did not inform you that 1 have taken 
to study for the Bar, in the genealogical branch, for practice at 
the Bar of the House of Lords, in peerage cases ; and that I am, 
in furtherance of this plan for future life, compiling some genealo- 
gical works for print, to bring myself into notice in that way by 
the time I can be called to the Bar. The Reynell family I take 
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particular interest in collecting a complete history o^ for print; 
and it has been in making researches for it^ through my record 
searchers in the several depositories of public records, that I dis- 
covered what I conceived to be the means of benefiting your heir- 
at-law. Since I wrote you I have employed my clerks in still 
further investigating the matter, and to see if it was not possible 
to do the benefit to you instead of to the other party. It is, as all 
these things are, doubtful, and can only be tested by legal pro- 
ceedings, the result of which may give nothing, and may gain 
something considerable. Now, almost all men are frightened at 
the idea of law proceedings to recover property, and consequently 
a system has grown up among men of business, of conducting 
such cases on the arrangement that no law expenses are paid im- 
less success attend the proceedings, x In which case they are first 
paid out of the money recovered, and the party conducting the 
proceedings and furnishing the information is allowed for his 
compensation half of what is recovered, which is also to satisfy 
him for the risk of paying the law expenses, without perhaps suc- 
ceeding. I have mentioned briefly to a legal man the case, and 
mode in which I consider I have discovered a way to benefit your 
heir-at-law. He has not yet given me a decided opinion, but 
from what he observed I considered my belief strengthened. He 
said, if he found what I stated to him to be borne out by docu- 
ments, he would undertake the case legally, on the usual arrange- 
ment, as above. There is but a faint chance that the discovery 
can be made to benefit you ; and as, whether for you or for your 
heir-at-law's benefit, it will be necessary to institute legal pro- 
ceedings, will you say if you will be content that it shall be done 
under my direction and control, on the foregoing plan : that^ if 
you are benefited nothing, you pay nothing, and the lawyers lose 
their expense and labour ; and that, if you are benefited, you allow 
half of what may be gained to you, to them, for their risk and 
remuneration. I shall be glad to hear from you at your leisure 
on this pointy and also to have what help you can give in dis- 
covering to us your heir-at-law, as that party must be included, 
even if eflforts be first made for you. I write this hastily, to save 
to-night's post. I beg our united compliments to Lady ElizaJbetk 
BeyneU and family, and remain, my dear sir, yours, &c., 

'* EiCHABD Sprye. 
« To Gen. Sir Thomas ReyneU, Bart. " 6, Chesham Place:'' 

From this time downwards, until the execution of 
the conveyance, dated the 15th of July, 1843, (and which 
was ^ot in fact executed until the 24th of July, 1843) 
which it is in part the object of this suit to avoid, a very 
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brisk correspondence was kept up between Sprye and 
the Plaintiff; and in this correspondence, and the trans- 
actions connected with it, the Defendant Yonge, Sprye* s 
solicitor, took part. On the 24th of July, 1843, a deed, 
dated the 15th of July, 1843, was executed, whereby 
the Plaintiff conveyed one undivided moiety of his re- 
versionary interest in the estates of Henry Reynell to 
the defendant Charles Wilson and his heirs, to and upon 
such uses and trusts as Sprye and his wife should in 
manner therein mentioned appoint; and subject thereto 
to the use of /Sprye for life, remainder to the use of Mrs. 
Sprye for her life, with remainder to Sprye, his heirs 
and assigns for ever. 
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By indenture of 15th of January, 1844, in execution 
of the power contained in the indenture of July, 1843, 
Sprye and his wife appointed the moiety of the estates 
to WiUiam Oeorge Watson and James Watson, and their 
heirs, by way of mortgage, for securing 400i. and inter- 
est And by an indenture of the 23rd of April, 1 844, 
in further execution of the power contained in the in- 
denture of the 15th of July, 1843, Sprye and his wife 
charged the same moiety by way of mortgage, for secur- 
ing 3002. and interest to the same parties. 

At the commencement of the following year, a treaty 
was entered into for the sale by Plaintiff to Sprye of 
the Plaintiff's reversion in the remaining moiety of the 
property at its value, which, according to Sprye s calcu- 
lation, was ascertained to be 50002. ; and this agreement 
is evidenced by a letter from the Plaintiff to Sprye, dat- 
ed the 14th of May, 1844. 



Draft deeds for carrying this latter agreement into 
effect were prepared, and the Plaintiff signed his ap- 
proval of the same on the 25th of May, 1844. But, be- 
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fore they were executed, Mrs. Williams Reynell died. 
Her death took place in the month of February, 1846; 
and thereupon, on the same assumption as before men- 
tioned, the Plaintiff, subject to the contingency of his 
having issue male, became entitled in possession to the 
estates late of Henry ReyneU^ save and except so far as 
those rights were intercepted by the conveyance of the 
15th of July, 1843, and the agreement of the 14th of 
May, 1844. On the 18th of March, 1846, Yonge, who 
had been concerned in preparing the deeds intended for 
the conveyance of the second moiety of the estate, as well 
as the deed of the 15th of July, 1843, wrote to the Plain- 
tiff requesting that the proposed deeds might be sub- 
mitted to the consideration of the Plaintiff's own solici- 
tor or counsel In consequence of this, the matter was 
by the Plaintiff put into the hands of Messrs. Walker 
& Grant, the Plaintiff's present solicitors. 



[His Honor stated the dates on which the original 
and cross bills were filed, and the parties thereto, and 
the relief prayed.] 



Both causes were at issue, and evidence was gone in- 
to; and the causes came on for hearing on the 24th of 
April, J 849, and were argued on different days, ending 
with the 26th of May, 1849. The number of days and 
parts of days which the argument occupied was sixteen 
in all A circumstance which I allude to only for the 
purpose of explaining the course I have thought it best 
to take in stating my own opinion upon the case. 

The most fruitful topics of argument were derived 
from the correspondence I have already referred to, and 
that which followed, down to a time in 1846, shortly 
preceding the time of filing the original bill. The let- 
ter of the earliest date is the 15th of April, 1843; thaf 
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of the latest date is the 4th of April, 1846. The cor- 
respondence occupies nearly 200 closely written brief 
sheets. The criticisms upon these letters necessarily 
occupied much time in argument; and if I were to fol- 
loir the argument in this respect, I should have to cri- 
ticise, at very great length, the material parts of the 
correspondence, and also the argument of the counsel 
upon it I do not think that such a course would be of 
any advantage to the parties, or be of any assistance to 
the Judge whose duty it may be to review my decision. 
The course, therefore, which I have prescribed for my- 
self in preparing this judgment, has been to state the 
propositions upon which I rely for the conclusions I 
have come to; and to refer, as briefly as possible, to the 
evidence in the cause, for the purpose of shewing in 
what way I consider my conclusions to be supported by 
evidence, where they require evidence to support them. 
If the case should, as a case so important probably may, 
become the subject of discussion elsewhere, counsel will 
not, I believe, have any difficulty in discovering the 
evidence upon which my conclusions are founded. In- 
deed the evidence I shall refer to, so far as it is taken 
from the correspondence, loses much of its force from 
the correspondence not being read at length. 
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The first point I shall advert to, and which is scarce- 
ly second in importance to any point in the cause, is 
the status of the property and of the parties in the 
month of April, 1843, when the correspondence com- 
menced. In the absence of evidence giving the case a 
different aspect, nothing could apparently be less appli- 
cable to it than the remarks which are found in Spryes 
letter to the Plaintiff. Nothing could possibly be more 
inapplicable to the subject than the supposition that 
the property was holden adversely to the Plaintiff; as- 
suming for the moment that the Plaintiff was in fact^ 

b2 
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or was by the parties considered and treated, as the 
heir of Sir Richard Littleton ReyneU, the ultimate de- 
visee under the will of Henry ReynelL The property 
was devised to trustees; and the parties entitled in suc- 
cession, under the will of Henry ReyneU^ were, through 
those trustees, secure of their rights. The property, to 
repeat an expression I used in the argument, was at 
home in the trustees; and so long as the possession was 
with persons entitled to the possession under the will 
of Henry ReyneU, there was not, so far as the status of 
.he pro^/is c;nc»ned, . gro™,d fo, »,i„g that .h, 
possession of the WiUiams Reyv^Us was adverse to any 
future cestui que trust. The Plaintiff, if heir of Sir 
Richard Littleton ReyneU, was as secure of his reversion- 
ary rights, expectant upon the death and failure of issue 
of Mrs, WiUiams ReyneU, as if he had been in actual pos- 
session. The trustees might, indeed, require proof that 
the Plaintiff was heir of Sir Richard Littleton ReyneU; 
but in that case the litigation (if any) would have been 
between the Plaintiff and the person (if any) claiming 
to be heir of Sir Richard Littleton ReyneU, and not 
between the Plaintiff, or such other person, on the one 
side, and the trustees on the other. And as regards 
the Williams Reynells, and the trustees under the will 
of Henry ReyneU, I am satisfied there was no pretence, 
in fact, for suggesting that they claimed adversely to 
the Plaintiff — unless the paper called the interpo- 
lated paper could justify the suggestion. This paper 
purported to give to Mrs. WiUiams ReyneU power to 
charge the estates of the testator with an annuity in 
favour of any husband she might marry. This paper, 
as I understand, was found with the will of the testa- 
tor, but not actually attached to it. The WiUiama 
Reynells, however, insisted that it was valid as a testa- 
mentary paper. The question, whether it was so or not, 
could not have been a fact difficult to be ascertained. 
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The state of the parties I have already sufficiently 1849. 
noticed 




Such being the status of the property and of the par- 
ties at the commencement of the correspondence, I shall 
first consider how far the Plaintiff, in the original bill, 
would have been entitled to the relief he asks, or to Judgment, 
any relief; assuming, for the purposes of argument, that 
the case of each party depends on the correspondence 
alone, and that there is nothing in the pleadings or other- 
wise to deprive the Plaintiff of such relief (if any), as 
upon the correspondence alone he would be entitled to. 

At the outset of the correspondence (a) Sprye suggests 22 AprU^ 1843, 
that he may be able to do good to the Plaintiff's heir. ^ pStiff. 
He says, that, in a given contingency, he may be able to 
make the Plaintiff master of a considerable sum. This 
contingency, however, he says is not likely to occur. 
The property which Sprye thus describes as a consider- 
able sum, is the property which is the subject of the 
present suit; and the contingency referred to, is that of 
the Plaintiff's surviving Mrs. Williams ReyneU. 

I believe I am right in saying, that, up to the 24th 
of July, 1843, this contingency is the only one contem- 
plated by the use of that term in the correspondence. 
The contingency of the Plaintiff having issue is not once 
adverted to as an event to be taken into account by 
Sprye or the Plaintiff. 

This letter I have read at length, and it will be re- 29 Aprils 1843, 
membered, that, in that letter, speaking of the property ^ pStiff. 
which was vested in WiUiams and Monro, the trustees, 
and suggesting that legal proceedings will be necessary 
to determine the rights, he adds, that the result may 
give nothing or something considerable. He then pro- 
ceeds to his proposal, that the Plaintiff, in the event of 

(a) The dates of the letters the correspondence are stated 
referred to in this abstract of in the margin. 
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1849. property being recovered, shall give one-half to the par- 
ty conducting the proceedings and furnishing the in- 
formation. The party here referred to appears, as well 
from the context as from subsequent letters, not to be 
Sprye himself, but the lawyers conducting the business. 
He again, in effect, repeats what he had before suggest- 
^"^^*^'*^* ed, that there was but a faint chance of the Plaintiff 
being benefited ; and says, that legal proceedings will 
be necessary, whether the Plaintiff or his heirs are to 
be benefited by the proceedings. 
3 May^ 1843, Sprye tells Plaintiff that the present possessors (mean- 
to ^Mtiff. i^^g *b® Williams Reynells) cannot be disturbed ; and 
that it is only at the death of the present possessor that 
the Plaintiff or his heirs can get anything. And in the 
same letter he suggests that the Plaintiff's heir, and 
not the Plaintiff, is the party most probably to be be- 
nefited. 
i2A/aj^, 1843, Sprye had himself written the draft of which this 

Yonge to Sprye, u x x- n 

letter was a copy, or substantially so. 

Sprye forwarded this letter to the Plaintiff as if it 
had been truly Yonge's letter. This letter suggests, that 
there is considerable property, which, after the death 
of the present possessor, may be recovered for the bene- 
fit of the Plaintiff if then living, or for his heir if the 
Plaintiff should then be dead. The letter suggests, that 
much inquiry about the property would be necessary; 
and that, but for Sprye's discovery, the present posses* 
sors might have withheld the property, and the Plain- 
tiff's claim have become barred by lapse of time. And 
he repeats that the Plaintiff's claim will depend upon 
his surviving Mrs. WiUiams ReyneU. 
U May, 1843, Sprye tells the Plaintiff that his right, as against his 
to Pontiff. ^^^ heii^ will depend upon the Plaintiff surviving the 
parties then in possession. And the same letter con- 
tains a suggestion, that, after the deaths of the parties in 
possession, litigation may be necessary to recover the 
property. 
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Sprye again presses upon the Plaintiff the proposition 1849. 
so often stated, that the Plaintiff's right as against his 3ojv/ay,i843, 
own heir depends upon his (Plaintiff's) surviving the pontiff 
tenant for life. 

This blunder as to the Plaintiff's rights, supposing 
him heir of Sir Richard Littleton Reynelly was corrected 
by Mr. Stinton's opinion on the 15th of June, 1843. 
Whether I am to treat that opinion as having been com- 
municated by Sprye to the Plaintiff, is a point which I 
shall presently consider. 

At this stage the correspondence opens new points. 

Sprye tells the Plaintiff that he has discovered the 17 J«»e,i843, 
criminal suppression of papers by the WiUiarm Reynetts; ^ ^^uff. 
and that the object of this suppression had been to di- 
vert the property from the right line. He speaks of 
Mr. Williams Reynell as a worthless character, and of 
his brother, the trustee, as still more worthless. He 
speaks of the destruction of family papers by chests-full, 
and of the criminal designs of Mr. WiUiams Reynell and 
his brother, the trustee. He uses the words "mis- 
deeds '' to describe the acts of Mr. Williams Reynell, 
and says that his acts merit a criminal prosecution. 
These statements, as far as I can make out, are not the 
result of any very careful investigation of facts; but rest 
upon the voluntary statement of some person, whom 
Mr. Sprye accidentally met with on one of his five jour- 
neys to discover evidence in support of the Plaintiff's 
claim to property, which was vested in trustees, and 
which no one, assuming that the Plaintiff was the heir 
of Sir Richard Littleton Reynell, had disputed. 

Sprye teHs the Plaintiff that he has ascertained that 22 Jaiw, 1843, 
Mr. WiUiams Reynell used to intercept letters written ^ pStiff. 
by Henry Reynell to the Plaintiff. For this suggestion 
there appears more colour than for that respecting the 
suppression of the papers; but I cannot regard it as a 
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1849. fi^-ct proved in the cause. Nor is there any evidence as 
^"^^'^ — ' to the contents of the letters alleged to have been sup- 
pressed. 

22ya««, 1843, In this letter S'prye sends to the Plaintiff a document, 
to pStiff. which he proposes the Plaintiff shall swear to in an affi- 
davit to be used upon an application to the Court of 
Chancery. In that affidavit (called a narrative affida- 
vit) he proposes that the Plaintiff shall depose that he is 
heir of Sir Richard LitUeton ReyneU, who is therein said 
to have died without issue, and also of Samuel ReyneU, 
who is therein said to have died intestate. It suggests, 
also, that the property is in the hands of the Williams 
ReyneUs, and that Monro, the trustee, was a party to 
the imputed concealment of the Plaintiff's rights. 

23J^M«e,i843, Spry 6 suggests that Henry ReyneWs will was altered 

to ^mtiif ^y ^^® Wiliianis ReyndLs, 

I have great difficulty in finding any ground to jus- 
tify this suggestion. I cannot think the paper called 
the interpolated paper justifies that assertion. 
27yw«€,i843, Sprye says they (meaning the Williams Reynells) see 

to^^tiff. that detection has overtaken them, and advises the 

Plaintiff not to see them. 
3oy«w«,i843, Says that an immediate suit is necessary; requests a 

to Plaintiff, letter from the Plaintiff, authorising Yonge to proceed 
in his name; and adds, that he will prepare the requisite 
deed to be executed by the Plaintiff for conveying a 
moiety of the estates in question to Sprye, 

2 Jdy, 1843, Sprye advises the Plaintiff (as he says, on Yonge's sug- 

to pStiff. gestion,) not to go into the question with WiUiam^s, the 
trustee, in Sprye* s absence; and says, he is endeavouring 
to obtain a letter from Mrs. Williams ReyneU, which, if 
obtained, will enable the Plaintiff to cancel Henry Rey- 
nelVsviWl. And he uses the words "joint wickedness" 
to describe the conduct which he imputes to Mr. Wil- 
liams ReyneU and others in respect of Henry ReyneWs 
will. 
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This letter, it will be observed, treats the Plaintiff as 
heir of Henry Reynell 

At this time an interview took place between the 
Plaintiff and Williams the trustee. 

Gives an account of the interview between himself 
and Williams the trustee. 

I may, as conveniently in this place as anywhere, ob- 
serve how implicitly the Plaintiff throughout the cor- 
respondence trusts Sprye, Indeed, he not only follows 
his directions and adopts his views, but uses in his let- 
ters the very expressions which are found in those of 
his correspondent; thereby shewing Sprye that his 
words produced on the Plaintiff's mind the full effect 
which (as against Sprye) I must assume they were in- 
tended to produce. 



1849. 

Rkynell 

V. 

Spryb. 
Spryb 

V, 

Rkynbll. 

3 Ja/y,1843, 

Plaintiff to 

Vonge. 



Tells him it is not expedient for the Plaintiff himself 
to see the trustee or his solicitor. 

Tells him that the will of Henry Reynell is valid, that 
Mrs. WiUiams ReyneU is tenant for life, and that she had 
power to give her husband a life estate. 

This last suggestion, as I understand it, depends on 
the validity of what was called the interpolated paper. 

The statement in the letter of the trustee, that Mrs. 
WiUiams Reynell vros tenant for life, is not unimportant, 
when taken in connexion with the suggestion in some 
of the letters that an intention existed in the WiUiam^s 
ReyneUs to exclude Plaintiff from his right under the 
will of Henry Reynell. 

Communicates to him the trustee's letter of the same 
date. 

Tells him that he has had an interview with Cragg, 
of the firm of Cragg & Jeyes, the solicitors for Wil- 
liams, the trustee — suggests a question whether the 



4 jK/y,1843, 

Yonge 
to Plaintiff. 

6 July, 1843, 
WilliavM, 
Trustee, 

to Plaintiff. 



6 J»/iy, 1843, 
Plaintiff to 

Sprye, 

7 July, 1843, 

Sprye 
to Plaintiff. 
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JudtfmenL 



10«/«/y,1843, 

Sprye 

to Plaintiff. 



llJW/^,1843, 
Yomge\D8prye. 



12yt(/5r,1843, 

Sprye 

to Plaintiff. 

Some date, 

Sprye 
to Plaintiff. 

13 y«;^, 1843, 

Plaintiff to 

Sprye, 



Plaintiff should attack or claim under the will of Hen- 
ry ReynM — suggests a doabt (founded apon what had 
been said by the WUliams Reyndls) that the Plaintiff b 
not heir oi Henry Reyndl, but says, that he does not be- . 
lieve it; and adds, '' we shall have to fight a harder bat- 
tle than I expected;'' and says, that the Plaintiff's own 
counsel requires that the Plaintiff^s pedigree should be 
proved in the cause. 

Such proof, I may observe, would of course be re- 
quired in some form or other; and it is not, therefore, to 
be taken, that the Plaintiff's title as heir of Sir Bichard 
Littleton Reynell was substantially matter of dispute 
with any adverse claimant, as in fact it is clear it was 
not. 

Suggests that he has to guard against firaud and cir- 
cumvention on the part of the Williams ReyneUs, 

I confess I never have been able to discover any rea- 
sonable grounds on which Mr. Sprye founded his appre- 
hension that fraud and circumvention were to be ap- 
prehended on the part of the Williams ReyneUs. 

Says, they have information sufficient on which to file 
the bill, and suggests that the Plaintiff should by a co- 
dicil to his will dispose of the other moiety of the estate. 

It is scarcely necessary to observe, that the object of 
this codicil is to confirm the conveyance of a moiety of 
the estates to the Defendant. 

Tells him everything is ready for filing the bilL 

Sends him drafts of certain deeds of indemnity. 

Plaintiff says, he is satisfied with, and approves of, the 
last- mentioned deeds; and inquires what codicil he is to 
make. 
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Sends him the draft of the proposed deed for convey- 1349 

ing a moiety of the property to Sprye^ to be forwarded ^""^ — ' 

by Sprye to the Plaintiff. He adds, that Mr. RudaU has Y<mge to Sprye. 
prepared a codicil to be executed by the Plaintiff, which 
bas the effect of confirming the arrangement he is about 
to make with yoiL 

Tells him that he must ascertain that Sir Richard isjit/y, 1843, 

XitUeton Reynell died without issue and intestate, and ^ pSb^. 
that 8amud ReyneU died unmarried. 

Same date, 

Sends codicil, prepared by Mr. RudaU, i?^.* 

^ r r J ^ Plaintiff. 

They acknowledge the receipt of a letter from Sprye, \lJuiy^ 1843, 
of the 15th. But they do not appear to set up any ^^spry^^ 
claim adverse to the Plaintiff after the death of Mrs. 
WiUiams ReynelL 

In answer to some inquiries the Plaintiff had made ^^*^^lli^^^' 
respecting the proposed conveyance from himself to ^ Plaintiff. 
Sprye, says, " it is the only form in which you can as- 
sign to me the moiety; it is, I believe, more commonly 
called a ' deed of gift.' " Speaking of the interest of 
the Plaintiff in the property, he says, " it may be little, 
nothing, or much ;" he adds, also, " we cannot impugn 
the will until it can be proved that you are heir of the 
testator." He adds, that he finds Monro was a witness 
to the clandestine marriage of the WiUiams ReyneUs. 
To this he applies the words, " aiding and abetting,'' 
and says, " so we have him throughout the whole pro- 
ceedings." 

Says he is advancing slowly in proving the Plaintiff 22JWy,i843, 
heir of Henry ReyneU. ^ ^tiff. 

On the 24th of July, 1843, the Plaintiff executed the 24 July, 1843, 
deed of conveyance; and, by a letter of that date to spryei 
Sprye, informed him he had done so. 

It will be convenient that I should pause at this stage 
of the transactions, for the purpose of noticing the course 
of conduct pursued by Sprye up to the date we have 
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1849. 

Reynkll 

c. 

Spryb. 

Spryb 

V, 

Rbynell. 
Judgment. 



now arrived at And, for the purpose of forming a cor- 
rect judgment of that conduct, I would ask what course 
would any professional man of ordinary discretion and 
competent skill have pursued in the like circumstances? 
I have already observed, that, in the absence of evidence 
to give the case a different aspect, the Plaintiff's inter- 
ests under Henry ReyneU*s will were protected by trus- 
tees; and Sprye had everything to learn respecting the 
property and the claims of the different parties under 
the "vvill of Henry Reyndl What course under such 
circumstances would any disinterested professional man 
of ordinary discretion and competent skill have pur- 
sued? Would he not, as a matter of course, have made 
a courteous application to the trustees under Henry 
ReynelVswSl; and, if necessary, to theWiUiams ReyneUs 
also, for the purpose of ascertaining from them what was 
the state of the property, and what claims, if any, ad- 
verse to the Plaintiff, they made? And if any such 
adverse claim appeared, would he not have endeavour- 
ed to settle any disputed claim, if practicable, without 
litigation, or, if litigation were necessary, by such liti- 
gation only as the indemnity of the trustees might re- 
quire? The importance of these questions cannot weU 
be overstated, when it is remembered, that, at the ex- 
piration of a week from the time when Sprye had pre- 
vailed upon the Plaintiff to sell him the remaining moi- 
ety of the property, Sprye actually proposed an amica- 
ble compromise of the suit; and that such compromise 
was afterwards effected, upon terms which give little 
credit to the assertions of Sprye in the correspondence 
I have already noticed, and in that which remains to be 
noticed. In truth, the only questions apparently calling 
for settlement as between the Plaintiff on the one side 
and the Williams Reynells on the other, were, first, what 
constituted the will of Henry Reyndl; and, secondly, 
whether the Plaintiff was the heir oi^\i Richard Littleton 
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ReynM. The former of these questions, if it were to be 
litigated, was not, as I have already intimated, difficult 
to be ascertained ; and the latter, though necessary to 
be proved, was not, as I have already observed, substan- 
tially a matter of doubt, certainly not of conflicting 
claim. 

Instead of this course being pursued, Sprye adopts 
that course which is evidenced by the correspondence 
already noticed. By that correspondence the Plaintiff 
is informed, that it is his heir and not himself who will 
be benefited, unless the Plaintiff shall survive Mrs. 
Williams Reynell. He is told, that that which may be 
recovered, may be nothing, or something considerable. 
That it can only be recovered by litigation. That it 
will require much inquiry; and that, but for his disco- 
very, the WiUiams ReyneUs might have withheld the pro- 
perty until the claim of the Plaintiff or his heir had be- 
come barred by lapse of time. He imputes to the WU- 
Hams ReyneUs, Williams the trustee, and to Monro the 
trustee, most worthless conduct, and describes them 
and their conduct in the most offensive language, and 
charges the WiUiams ReyneUs with the destruction of 
papers relating to the estate of Henry ReyneU the tes- 
tator. And all this is addressed for the purpose of im- 
pressing the Plaintiff's mind with the difficulties he will 
have to contend with in recovering his rights, the un- 
certainty of the result, and the uncertainty of the va- 
lue of the property to be recovered. He is active in 
preventing any direct communications between the 
WiUiams ReyneUs and WiUiams the trustee and the 
Plaintiff; and when he finds that an interview between 
WiUiams the trustee and the Plaintiff is about to take 
place, he so acts upon the Plaintiff's mind as to prevent 
that interview from leading to any useful result in the 
settlement of the Plaintiff's claim. Surely, if the Plain- 
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tiff were the man of business which /SJpryc would have me 
to believe he was, and competent to act for himself in the 
matters in question in this cause, he might have been 
permitted to have communication with the W'Ultams 
Reynells and WiUiams the trustee, without any other 
caution than this, that he might hear whatever they 
might have to communicate, but should not commit him- 
self If he were not a person to be trusted to that ex- 
tent, Sprye must not complain if his conduct is viewed 
with extreme jealousy by the Court, and his right to 
hold the property conveyed by the deed of the 15th of 
July, 1843, tried with the utmost strictness. 



The extent to which the Plaintiff trusted Sprye, and 
the effect which /S^pryc'* representations produced on his 
mind up to the 24th of July, 1843, 1 have already no- 
ticed. And it will be seen by the correspondence which 
remains to be noticed, that the impression thus made 
remained to the very last. As to the effect which Sprye' 8 
representations did actually produce on the Plaintiff's 
mind, it cannot be necessary to do more than shew how 
implicitly he trusts in Sprye, and how readily he adopts 
every suggestion which comes from him. And, in let- 
ters written after the 24th of July, 1843, (it may be 
sufficient to refer to those of the 3rd of May, 1844, 9th 
of May, 1844, and 1st of February, 1846,) which I shall 
hereafter refer to respecting the other moiety of the pro- 
perty, the sale of which by the Plaintiff to Sprye, Sprye 
seeks to enforce by his cross bill, the Plaintiff shews that 
he is as completely ignorant of his real position respect- 
ing the property in dispute, as he was when, on the 
24th of July, 1843, he executed the deed of the 15th. 
Before I draw any conclusion from what has been said, 
I shall proceed to the correspondence which followed 
after the 24th of July, 1 843. 
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Sprye's letter of the 29th of July, 1843, shews that ^^^ 

Mrs. Wiliianis Reynell had taken very high ground in "^ — y — ' 

her communication with him, and had not acted the sprye 

part of one who feared detection ; although Sprye still ^ Plaintiff. 
insisted upon the " roguery " of the Williams ReyndU. 

At this time the bill against the Williams Reynells 
and the trustees under the will of Henry Reynell was 
on the file, and Monro the trustee was living. 

On the 30th of July, 1843, the PlaintiflP, in a letter 30Jtt/5r,i843, 
to Tonge, speaks of the Williams ReyneUs as being y^nge. 
" alarmed.'' An expression I take notice of, as it shews 
the effect produced on the mind of the Plaintiff by the 
correspondence between himself and Sprye, 

Yonge speaks of the WiUiamsReyneUs as being " alarm- 
ed and incensed,'' and tells the Plaintiff that the case in 
hand is a " singular case." 

He says, " he should not be surprised if the parson 
co-trustee had bought his estate and built his fine new 
house, and made his plantation, with money out of the 
old man's estate;" says, " he shall have difficulty in up- 
setting the will oi Henry Reynell ;*' and says, that " Mr. 
Williams Reynell is paralytic, and his wife dangerously 
ilL" 

Says, " the Williams ReyneUs appear not to be trou- 
bled with ordinary scruples;" and that "the lawyers 
will no doubt try to load the land with as heavy liabi- 
lities as they can — ^no matter how they grew." In this 
letter the Plaintiff professes to furnish Sprye with evi- 
dence that the Plaintiff's brother, Samuel Reynell, had 
died intestate. 

Says, " the opposing parties will try all the law's 21 Aug. 1843, 

. J, Sprye 

vexations. to Plaintiff. 

Speaks of the " alarm in the camp of the enemy.'' 22 Aug, 1343, 

to Plaintiff. 



2^11^.1843, 

Yonge 
to Plaintiff. 



3 Aug, 1843, 

Sprye 
to PLiintiff. 



6 Aug. 1843, 

Plaintiff to 

Sprye, 
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1849. No letter requiring any notice occurs after this till 

' — • — ' the 6th of October, 1843. 

6 Oct. 1843, In the letter of that date, Sprye says, that Monro the 

to PkmtifF. trustee is still out of the jurisdiction of the Court; and 

says he does not believe that the Defendants had lost 

their copy of tho'bill: a suggestion whicn had been made 

by them as a ground for asking time to put in the answer. 

And in the same letter he anticipates a departure from 

the truth in the answers of the Defendants. 

25 Dee. 1843, Says, that Beague*8 lawyers, meaning the mortgagee 

to ^mtiff. ^^ Senry ReyneWs estates, admit that the Plaintiff is 

heir of Sir Richard Littleton ReyneU. 
22 Feb. 1844, Furnxshes him with evidence received from America, 

Sprye. ^s to the intcstacy of Sir Richard Littleton ReyneU. 
9 March, 1844, Informs him that the answer of the WiUiams Rey- 

to §^tiff ^^ ^^^ ^^^^ ^^^^ — ^^^ *^® answer denies everything 
of which the Defendants know that the Plaintiff has no 
proof. Says that the explanation of the Williams Rey- 
neUs, as to other parts, is plausible. Says, that the ex- 
planation given by them of the interpolated paper is, 
" that it was foimd with the will;" and that they do not 
* admit ' that Plaintiff was heir of Sir Richard Littleton 
ReyneU, He speaks of the great expense of the pro- 
ceedings ; and adds, " that the answers appear frank and 
true to those who do not know as I do." 



I do not find any adverse claim sat up by the WUr 
Hams ReynelU, except that which is founded on the 
paper which is called " the interpolated paper." 

iiA/arcA,i844, Speaks of the "disagreeable shuffling" in the an- 
piaintiflF to swers ; says, " I am willing to withdraw when there is 
no hope of success;" and he tells Sprye that he has im- 
plicit confidence in him. He adds, that Mrs. WiUiams 
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Reynell seems to stick at nothing; and says, "to deny 1849. 
that I am Sir Riclmrd Littleton ReynelVs heir, is strong- ruynell 
er than I could have suspected, even from her/' ^' 

Spryk. 

Tells Plaintiff that there is no credit in being sue- i^MarchA^u 
cessful where there is no difficulty opposed to us; but ^^^.^ 

^ ^ to Plaintiff. 

that he, Sprye, is not easily daunted. • He adds, that 
the Defendants do not deny, Jbut that tliey do not admit 
the Plaintiff to be Sir Richard Littleton ReynelVs heir; 
and says, they deny the destruction of any papers of 
testator, except some expired leases. 

Says, he expects to get in Monro's answer; and, I43farc&,i844, 
speaking of Mrs. Williams Reynell, adds, she says she to PiSff. 
has made a settlement on her husband. 

Speaks of the lapse of time as giving effect to the 27 Marck^isa^ 
paper called the interpolated paper, an#adds, " your to ^^tiff. 
ignorance will not serve you.''' In this letter he also 
depreciates the value of the property. ^ 303/a«5*,i844, 

Sends him copies of the answers. ^ pEiff 

In this letter Yonge suggests difficulties in the case; 17 April, IS44^ 
says, " if you had all it might be different;'' and recom- ^^ ^*^** 
mends Sprye to buy the other moiety of the reversion, 
if he can get it. He advises him to consider this before 
the bill is amended, and to sound the Plaintiff upon it. 

It is, however, impossible to give full effect to this 
important letter by any mere abstract of its contents. 
It must be read at length. 

* 

«20, Tokenhotue Ford, 17th April, 1844. 
. "My dear Sir, — ^Having endeavoured, during the leisure hours 
of the Easter holiday^ to ^ve my best consideration to the pre- 
sent position of iheWilliarM BeyneU case, l! am anxious to put 
you in possession of the views I have formed, not only as your 
professional adviser, but as entertaining the highest friendship 
for yourself and femily. You will therefore bear with me while 
I candidly confess my sentiments, even if they should happen to 
differ in some respects from what I know to be your ideas. You 
VOL. VIII. S n. W. 
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Judgment. 



must bear in mind, that, when we commenced operations, although 
you soon accumulated a good deal of valuable information, we 
were left in the dark on several points in which we have been in 
some measure rectified by the answers put in. For instance, we 
had reason to expect Mr. BeyneU left sufficient personal estate to 
pay oif existing mortgages, which, however, it appears is not the 
case, and the mortgages still exist. We were unprepared to find 
that Mrs. Williams Reyndl had ventured to appoint a life-interest 
in the estates in favour of her husband after her decease, and 
that in fact very soon after the testator's death she executed a 
settlement of the property, giving that interpretation to the trusts 
of the will which we have resolved to dispute, and vesting the 
estate upon such trusts in a Mr, Beverley y instead of Monro and 
Thom^as Williams, The disclosures of the answers will render it 
necessary again to amend our Bill, by adding Mr. Beverley or his 
representative as a party, and in several other points ; and inas- 
much as Mr. Beagv£, the mortgagee, has intimated his intention 
to resist his mortgage being paid o% we shall probably, next 
month, have to proceed against him. It is useless now to discuss 
the validity of the will altogether. You are aware that counsel 
deem it unadvisable imder the circumstances now to dispute the 
will, though at an early period after Mr. ReyneWs death there 
might have been a probable chance of invalidating it. Even now, 
I entertain the hope that the Court will at least refer it to a jury 
to decide whether the piece of paper appended, and under which 
Mrs. Williams has assumed to act, is not to be set aside. This 
will be a work of time and expense, and the restdt, if favourable 
to our views, may not be worth much, for the husband is the 
older of the two, and, according to representations made on affi- 
davit by their solicitor, his health is so precarious that possibly 
he may not survive her. You will see then that we have got 
much work to accomplish before we get the matter adjusted, and 
the Bill, when amended, will have to be answered; another three 
months will probably be thus consumed. Then we shall have to 
get up evidence to prove our allegations, and to refute or modify 
their representations. Then the long vacation will come in the 
way, so that we will draw near this year's close I fear before we 
get to hearing of the cause. The decree when made will direct 
inquiries in the Master's office as to the testator's estate, and the 
mortgages and the settlement^ and perhaps ultimately a new set- 
tlement may be ordered; and when, aft«r all, by the demise of Mn. 
WiUiam^ BeyneU, and if, by having previously set aside her hus- 
band 's life interest, the estates become indisputably yours and 
Sir Thomas Beyndl's, in all probability a fresh resort to Chancery 
will be requisite to partition the property, as being so scattei^ 
it may be difficult otherwise to apportion. The value of your in- 
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terest, to yourself individually, of course, in great measure de^ 
ponds upon your chance of surviving Mrs. Williams ReyneQ. She 
is forty-eight, and you, I think I recollect, are three years young- 
er. Female lives, every assurance office will say, are more dura- 
ble ; and if Mrs. WiUiama ReyneU lives on for a few years longer, 
she may possibly live to old age. I think an office would say her 
present chance of duration of life is at least eighteen years. To 
this period then it is possible your benefit may be postponed, and 
though hitherto childless, her having issue, I know, would by 
many be considered as a contingency not to be overlooked. Un- 
der all these circumstances of the case, the long litigation we may 
anticipate, and the certain heavy expense incurred, which will 
involve my often resorting to you for supplies, it well becomes 
you to consider how far it may be advantageous to you, or others 
wise, to proceed. Had it so happened that the whole estate in 
reversion had been yours, there could not have existed the same 
ground for hesitation. You might then have found little diffi- 
culty in obtaining pecuniary assistance to enable you to buy up 
or make terms for Mrs. Williams ReyneU^ s life interest, put an end 
to the suit, and acquire the fee simple. At all events, you would 
have had more &cility in obtaining means to carry on the suit 
vigorously, and then compel our opponents to an amicable ar- 
rangement, or speedily obtain all the Court would enforce. These 
considerations, I confess, have impressed me with the value of a 
guggestion hinted to me by more than one with whom I have had 
occasion to advise, that^ if you could feel at liberty to do so, it 
would be well for you to treat with Sir Thom/ax ReyneU for the 
purchase of his remaining moiety in the property. Of com'se, one 
would take every means of ascertaining what, imder the circum- 
stances of the case, with all contingencies, would be a fiedr price 
for you to offer, and for him to accept ; and agreeing upon this, I 
cannot but think it would be the most eligible arrangement pos- 
sible for yourself and family, while Sir Tliomas would realise at 
once a present benefit, instead of having the mere title to a pros- 
pective advantage, which, at his age, might be realised only in his 
declining years. Should the suggestion meet your view, and the 
proposal be not unacceptable to Sir Thomas^ I should advise that 
a statement of Sir Thomases interest be prepared; in such a man- 
ner as shall be mutually approved by him and yourself, and then 
that each obtain the valuation from an actuary of his own selec- 
tion. It will then be for you to adopt measures for providing 
sufficient funds to complete the purchase, and acquire the entire 
reversionary interest. Having now candidly expressed to you 
my mind, I leave the matter to your thoughtful consideration, 
and. should recommend you to talk it over, also, with Mrs. Sj^e 
and her trustee. Your determination I shall wait for, ere I press 

S2 
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18uljmZ,1844, 

Sptye 

to Plaintiff. 

19uljm;,1844, 

Plaintiff to 

Sprye, 



26 Apnl, 1844, 
to Plaintiff. 



3 May, 1844, 

Sprye 
to Plaintiff. 



forward for getting the Bill amended. — If you decide that it is in- 
eligible to communicate with Sir Thomas on the matter let me 
know, and then we will resolve how to proceed. 

" I remain, my dear Sir, very truly yours, 

"John Yonge." 

This letter from Yonge to Sprye was in fact written 
by Sprye himself, and put into the hands of Yonge by 
Sprye, for the purpose of being afterwards addressed 
to himself 

Sends him Yonge' s letter of the preceding date, as if 
the letter had originated with Yonge himself 

Says he is reluctant to sell to Sprye whilst their 
prospects of a successful issue are so much more doubt- 
ful than they were. 

Tells him the most beneficial course will be, to claim 
under Henry ReyneWs will He calls the Plaintiff's 
interest under Henry ReyneWs will a lottery invest- 
ment, but (singularly enough) proposes to purchase his 
moiety of the reversion at its full value. 

Tells him that he shall be able to prosecute the suit 
more advantageously if he is owner of the entirety. 

The grounds of this suggestion I have not been able 
to make out. 



3 May, 1844, 

Plaintiff to 

Sprye. 



Two letters 

'6&7ilfajf,1844 

Sprye 

(to Plaintiff. 



Uses the word " problematical,'" by which to describe 
the probable result of the suit, and speaks of it as like- 
ly to end in disappointment. 

This is one of the letters I referred to in a former 
place, as shewing the impression under which the Plain- 
tiff continued. 

He presses him to sell the remaining moiety of the 
property, and combats his reluctance to do so ; and sajrs, 
he thought some thousand pounds put into his hands 
might be deemed by the Plaintiff and Leidj JElizabeth his 
wife, better than the uncertainty and delay attendant 
on the result of the proceedings. 
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Expresises his reluctance to receive Spryes money 1849. 
for property he, the Plaintiff, did not possess. s^^p^ui 

This is another of the letters I referred to in a for- Plaintiff to 
mer place, for the same purpose as I referred to the let- * 

ter of the 3rd of May, 1844. 

In this letter Sprye ur^es the Plaintiff to sell him the 1 1 May, 1844, 
remaining moiety of the property at a value to be deter- ^ &ff. 
mined by an actuary, and adds, " with all its doubts 
and risks, and Chancery suits pending, of your share of 
the reversion. If receiving money while matters are in 
uncertainty is objectionable in the doubtful state of 
our suit in Chancery, the sale may be made conditiour 
al on your right, whenever the reversion shall fall in." 
He then adds: — "The money may be invested, but I 
had rather purchase at once."" 

In this letter the Plaintiff agrees to sell the remaining 14 May, 1844, 
moiety to Sprye. It is the contract said to be contain- sprye. 
ed in this letter which the original bill seeks to avoid, 
and which Sprye in his cross-bill seeks to enforce. 

This is a point in the cause at which I might conve- 
niently pause, and repeat the observations I made with 
reference to the transactions up to the 24th of July, 
1 843, inclusive. 

The only points however to which I desire particu- 
larly to point attention are: — 1st, that the same course 
of representation as to the Plaintiff's rights, as was 
contained in the correspondence preceding the 24th of 
July, 1843, has been continued in that which followed 
it ; and, 2ndly, that no attempt has been made by a 
friendly communication with the WiUiams Reynells B,nd 
the trustees under Henrys will, to ascertain the extent, 
if any, to which claims adverse to the Plaintiff were set 
up, and by what means any disputed question might 
be settled, with the least expense of time and money. 
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1849. Indeed, Sprye's communications with the Williams Rey- 
nells and the trustee were, on his own representations, 
such as to make it all ]but impossible that they could 
meet him anywhere except in Court. 




UMap 1844 ^^ ^^^^ letter Sprye appears clearly to refer to the 
^prye Plaintiff as the undoubted heir of Sir Richard Littleton 

to Beagm, 

Jtieynell, 

22JWay,i844, In this letter (which is only eight days after the 

Mi^^^m* agreement by the Plaintiff to sell the second moiety, &a 

^^^3^'- certainly expressed in terms very different from those 

which Sprye had used in his previous letters, both to 

her and of her), he proposes an amicable settlement of 

the suit. 

23Jifay,i844, Suggests that a separate solicitor had better be em- 

Yaii^io Sprye. ployed ou behalf of the Plaintiff. 

The treaty for the compromise of the suit continues, 
and WiUiams, the trustee, becomes a party to it. 

29 June, 1844, The letter relates in part to Sprye' 8 raising the 5000t; 
to Plaintiff, after which the letter contains passages which I cannot 
but think are remarkable when read in connection with 
the fact, not then known to the Plaintiff, that the treaty 
for the compromise of the suit was still proceeding, and 
that it had originated with Sprye. Sprye says, "he 
miraculously caught Mr. Barrister Monro the very day 
after he arrived, secretly,'^ as he thought, " from Ma- 
deira;'' and adds, " The Reverend Mr. If ^{f^ams has come 
to me, and has had several interviews to try a compro- 
mise of the suit, which they evidently fear coming to an 
investigation.'' 

A long correspondence follows between Sp^^ye and 
the Plaintiff, relating to Sprye' 8 diflSculty in raising the 
5000i. 

18 Sept. 1844, Tells him what is the effect oi Monro' 8 answer, which 
to pSiff, is not necessary to be noticed here. 
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Sprye in this letter tells the Plaintiff that he suspects 
Mrs. WiUiama ReyneU is about to put spurious children 
upon them, and describes WiUiamSy the trustee, as an 
impracticable man. 

A further correspondence follows between the Plaintiff 
and Sprye respecting the payment of the 5000Z. This 
correspondence continues down to the 2nd of January, 
1846. 

Informs him he is about to compromise the suit, 
and states the terms on which the compromise is to be 
made. He appears to have felt some little uneasiness 
in making this communication; and he informs the 
Plaintiff that the terms were forced upon him by the 
difficulty of proving the Plaintiff's heirship, and Sprye' 8 
desire to pay the Plaintiff the 5000Z. He speaks also 
of a difficulty in the case arising out of the possibility 
of the Plaintiff himself having a son and heir. The age 
of the Plaintiff and Lady Elizabeth his wife, I have al- 
ready noticed. 

Says, he is glad of the compromise, as he never viewed 
the business in the same sanguine light that Sprye did. 

This letter may be added to those of the 3rd of May,- 
1844, and 9th of May, 1844, and used for the same 
purpose for which I used those letters, viz. that of shew- 
ing the continuance of the impression in the Plaintiff's 
mind, that his interests \xiiiitr Henry ReyneW 8 yfiXL were 
precarious. 

He speaks of the difficulty of finding the Plaintiff's 
heir as one reason for compromising the suit. 

Sprye, in another letter of about this time, speaks of 
the very impaired value of the property. 

At this time Mrs. WUliame ReyneU dies. In conse- 
quence of her death, matters were again left to the or- 
dinary course of litigation. 



1849. 

RVTNKLL 
V. 

Sprtb 

Sprye 

r. 

RXYNELL. 
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21 Jan. 1846, 

Sprye 
to Plaintiff. 



1 Feb. 1846, 

Plaintiff to 

Sprye. 



5 Feb. 1846, 

Sprye 
to Plaintiff. 
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1849. Yonge sends the drafts of the deeds for conveyance 

i8Af rdLi846 ^^ ^^ sccond Hioicty, altered in consequence of the 
Yonge death of Mrs. Williams Reyndl, and recommends the 
Plaintiff to employ his own solicitor. 

The matters in question then came into the hands of 
Messrs. Walker & Grant, the Plaintiff's solicitors, as 
I mentioned at the outset of the case. Sir Thomas 
Reynell, the Plaintiff in the original cause, died pend- 
ing the suit, and proceedings were afterwards reinstat- 
ed in the usual way. 

I now proceed to state my conclusions upon the 
question between the parties, founded upon the matters 
I have already noticed; assuming that there is nothing 
in the pleadings, or otherwise, to deprive the Plaintiff of 
the relief, if any, to which the case, depending on those 
matters, would entitle him. And I will assume, in the 
first instance, that Mr. Stinton's opinion of the 15th of 
June, 1843, was communicated to the Plaintiff in rea- 
sonable time after it was given. 

Now, upon the above assumptions, I cannot but 
think, that, upon pleadings adapted to the purpose, the 
Plaintiff might have avoided the conveyance of the 
15th of July, 1843, upon the ground (if not of fraud) of 
ignorance or mistake as to his rights. This ground of 
relief would not be inconsistent with the supposition 
that Sprye did not, in the correspondence, say any- 
thing which he actually knew to be false. The Plain- 
tiff's right to relief upon the ground of ignorance or 
mistake, would not be forfeited by the circumstance 
that Spi^ye was in ignorance and under mistake also. 
I will not attempt to define the cases in which relief is 
given on the ground of ignorance or mistake. They 
may, however, safely be distinguished from cases in 
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vhich, doubts having arisen as to the rights of parties, 
an arrangement is made for compromising those doubts. 
But if parties are ignorant of facts on which their rights 
depend, or erroneously assume that they know those 
rights, and deal with their property accordingly, not 
upon the principle of compromising doubts, this Court 
will relieve against such a transaction: Stockley v. 
SUxMey (a), Harvey v. Cooke (6). This latter principle 
appears to me to furnish the analogy by which I must 
be governed in the present case. Observing, however, 
that the Plaintiff's case is much strengthened by the 
circumstance that he knew nothing but what Sprye 
told him, Sprye knew that the Plaintiff trusted him 
implicitly. The Plaintiff told him so in terms, and the 
Plaintiff's letters shewed it as plainly as the words in 
which he sometimes expressed it Indeed the Plain- 
tiff's great anxiety seems to be lest he should rob Sprye. 
Sprye, in such circumstances, was not justified in mak- 
ing representations respecting the property and the par- 
ties without first ascertaining that those representations 
were true. I do not here repeat the observations I 
have already made respecting the state of the property 
and the parties at the conmiencement of the correspon- 
dence. I will only add the observation, that 1 have not 
been able to discover anything to lead me to the con- 
clusion, that, upoii the compromise of the suit against 
the WMiams EeyneUsy any concession of right was made 
by Sprye, unless it were in the matter of costs, and 
then only in this: that Sprye consented to pay the 
costs in the lifetime of Mrs. Williams ReyneU, instead 
of their coming out of the estate. Still less can I dis- 
cover any reason for concluding, that the Plaintiff 
might not have obtained his rights under Henry Mey- 
neU'tf will in the spring of 1843, either without litiga- 
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Judfftnent, 



(a) 1 V. & B. 23. 



(6) 4EU6S.34. 
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tion, or by litigation limited to points not difficult to 
be determined 

Referring once more to that which I have already 
said must be taken to be the true aspect of the case in 
the absence of evidence to counteract it, and comparing 
that aspect of the case with the impression made on 
the Plaintiff's mind by the corresjiondence I have de- 
tailed, I must here pause and ask what evidence is 
there before me to justify &prye in making these as- 
sertions? 



If the compromise had been effected in the week fol- 
lowing the proposal for a compromise in May, 1844, 
and the original bill had then been filed, would not this 
Court have told Sprye that the onus was upon him to 
justify the representations he had made to the Plaintiff, 
either by proving that they were true, or that he Sprye 
had just grounds for believing them to be so. Looking 
at the relative position of the parties, and at the unli- 
mited confidence the Plaintiff had in Sprye, would this 
Court allow the deed of the 15th of July, 1843, or the 
agreement of the 14th of May, 1844, to stand, only 
because Sprye's assertions in the correspondence were 
not actually known by himself to be untrue. In the 
absence of evidence to justify Sprye's assertions, those 
assertions appear to be founded upon nothing but the 
credit he chose to give to statements which might or 
might not be true. My opinion is, that, upon a bill fil- 
ed by the Plaintiff in May, 1844, the same relief which 
he asks in his present bill might have been obtained, 
assuming, for argument's sake, that Mr. Stintons opinion 
of the 15th of June, 1843, was communicated to the 
Plaintiff within a reasonable time after it was given. 
And I am not prepared to say that the ground of such 
relief would not have been fraud in the sense in which 
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the term is used in this Court For I cannot admit 
that a person in the situation of Mr. Sprye, dealing 
with another who had no professional adviser, is at li- 
berty to give the colour he did to this case without 
sufficient grounds for doing so ; and I can discover no 
grounds in the evidence laid before me. In other 
words, in a case so circumstanced, in which the repre- 
sentations of Sprye are in so marked a manner op- 
posed to every reasonable presumption as to the truth, 
imd in which Sprye has not attempted to shew that he 
had reasonable ground for believing the representations 
he made to the Plaintiff to have been true, I think the 
onus is upon him to shew at least that the Plaintiff, at 
the time of executing the conveyance of the 1 5th of 
July, 1843, was not in ignorance of, or under mistake 
as to, his rights in consequence of Sprye' 8 representa- 
tions. And as Sprye has not done this, I think the 
Plaintiff, upon the ground, at least, of ignorance or 
mistake, is entitled to relief. 
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But if I am to try this case strictly, I need not rest the 
Plaintiffs right to relief upon the grounds of ignorance 
or mistake, or such fraud as I have just alluded to. 



Upon the case and evidence now before me, it is not 
proved that Mr. Stinton's opinion was ever communicat- 
ed to the Plaintiff; and if that opinion were not com- 
municated, I cannot doubt that the suppression of it 
was a fraud upon the Plaintiff, for Sprye had expressly 
told the Plaintiff that his rights were contingent upon 
his surviving Mr& WiUiams Beynell. In such a case 
(having himself discovered the error) he was bound to 
correct the erroneous impression which his statement 
had made, before he allowed the Plaintiff to act upon it 
in his (Sprye's) favour. In such a case, it is not enough 
for Sprye to say, that the Plaintiff had the means of 
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knowing the truth ; he is bound to shew that his atten- 
tion was actually called to it. 

The Plaintiff, therefore, will, in my opinion, be enti- 
tled to a decree avoiding the conveyance of the 16th 
of July, 1843, upon the grounds I have already noticed, 
unless by the indulgent practice of the Court I am to 
give him a further opportunity of proving that Mr. Stin- 
tons opinion was communicated to the Plaintiff, and he 
should succeed in proving that such was the case. The 
reluctance with which the Court does this, is shewn by 
the cases of Gox v. AUingham (a), and Hood v. Pimm (b). 
And the rule, which must govern me in the present 
case, is laid down by the Lord Chancellor in Martin 
V. Whichelo (c). The moral right and merits of the 
case are clearly with the Plaintiff. If Mr. Stintons 
opinion were communicated to the Plaintiff before July, 
1843, the person to prove it was MitcheUy Sprye's clerk, 
and my notes taken during the argument do not fiimish 
me with any reason why Mitchell was not called as a 
witness (d). The Plaintiff's counsel are positively in- 



(a) Jac. 337. 

(6) 4 Sim. 101. 

(e) Or. & Ph. 257. 

(cO On the rehearing before 
the Lords Justices, eyidence was 
tendered to shew that MUckeU 
was dead. On the question of 



the communication of Mr. Stinr 
toH^s opinion to Sir TTiomas Rey- 
nelly the following observations 
were made by the Lords Justices, 
in their judgment, on the I5th 
of March, 1852:— 



Sir J, L. Kniqht Bruce, L. J. — ^ Much has been said, with more 
or less wdght, on the subject of Mr. SHnUnCs c^pinion. The opin- 
ion of Mr« StifUoa may or may not have been seen by Sir 
TAom<MS JKeynell before he executed the deeds; but this I b^eve, 
that> whether without or with any bad motive, the opinion, if 
communicated, had not been explained to him properly or suffi- 
ei«nt]j> if at aU» before he executed theiDy or before he signed the 
draft of 1S44 ; and that^ as I have said, whoi he executed them, 
and when he signed the draft of 1844, he did not suffidently un- 
derstand his true position and circumstances with respect to the 
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structed to deny that the opinion was ever communi- 
cated. The observation made by the Plaintiff's counsel, 
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property in dispute. How, otherwise, are we to account for his 
letter of the 11th of March, 1844?" 

LordCRANWORTH, L. J. — " I assume, that, at the time when the 
negotiation was opened, and for several weeks afterwards, Captain 
Sprye fully believed that Sir Thomas ReyneU would take no in- 
terest himself unless he survived the tenant for life: it was, 
therefore, no fraud in him to represent to Sir Thomas Eeyrvdl 
that the nature aod extent of his interest were such as he sup- 
posed them to be. But, having made such a representation, and 
knowing that Sir Hiomas ReyneU was negotiating on the footing 
of his interest being such as it had been represented to him, Cap- 
tain Sprye was, on the most obvious principles of justice and fair 
dealing, bound, as soon aa he discovered his mistake, as soon as 
he found that the interest of Sir Thomas Beyndl was much more 
valuable than he had described it, to explain the mistake to Sir 
HionuM ReyiMUy so as to enable him, if he should think fit, to put 
an end to the pending treaty. That this was not done is, I think, 
apparent from the circumstances of the case. Mr. StintorCs opin- 
ion, which was obtained on the 15th of June, stated, as of course 
it must state, that Sir Thomas ReyneU had a vested remainder in 
fee expectant on the life estate of Mrs. Williams ReyneU, and sub- 
ject to certain contingent estates, known by all parties to be in- 
terests which might practically be disregarded, as being of no 
value whatever. I may say that I have disregarded the circum- 
stance of the supposed life estate of the husband of Mrs. WiUiams 
ReyneU; that would only remove the title one step further; but 
the truth is, as it turned out, there was no such title. I have 
treated it as if that never came in question. Captain Sprye says, 
in his first answer, that this opinion was communicated to him 
on the 16th of June, and that he was then for the first time in- 
formed what the interest of Sir Thomas ReynM in the estate was. 
In his second answer he says, a copy of the opinion was sent to 
him, unaccompanied by any note or other memorandum, and he 
denies that he then fiilly understood the nature of Sir Thomas 
ReyneW^s rights. This denial, it will be observed, is made in very 
guarded terms : he only says, that he did not then fully under- 
stand what Sir Thomas ReyneU^ s rights were ; but in his former 
answer he had said, that he was then first informed of what the 
interest of Sir Thomas ReyneU was. Now, taking the two answers 
together, the fair and reasonable inference appears to me to be, 
that Captain Sprye at this time, by means of the opinion of Mr. 
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that the correspondence subsequent to the 24th of Ju- 
ly, 1843, does not once mention that opinion, appears 
to me to be correct. And there are letters which I 
shall presently notice, which would lead to an opposite 



SHnton, had at least ascertained that the interest of Sir Thomas 
BeyneU was far more valuable than it had been originally sup- 
posed to be, and so that he had let Sir Thomas JReynell into a 
treaty on an erroneous view as to his rights. Under these Qir- 
cumstances, it was the bounden duty of Captain Sprijfe imme- 
diately to put Sir Thonms Beyndl on his guard, to explain to him 
that he had up to that time unintentionidly misled him as to his 
rights ; that, consequently, he was free to disregard all that had 
been done up to that time, as having been founded in error. Did 
he do so ? Nothing of the sort. On the contrary, I find that on 
the 16th of June, after he had got the copy of Mr. Stinto7h^s opin- 
ion, he wrote a long letter, dated on that day at ten o'clock p.m., 
to Sir Thomas EeyneiU, in which he does not even state that the 
opinion had been obtained ; he says, indeed, that he has had on 
his desk for some time the case which had been submitted to coim- 
sel, hoping that he Sir Thomas ReyneU would look in and see it. 
But this could hardly have been the case with the opinion, for 
what had been sent to him was, as he states, merely a copy of the 
opinion. At all events, though he writes a long letter, many 
passages in which satisfy me that he had then seen the opinion, 
and to a great extent understood its import, yet he does not give 
any hint to Sir Thomas ReifndL as to how much more beneficial 
an interest he possessed, according to that opinion, than had been 
originally represented by Captain Sprye in the letter of the 29th 
of April, 

^ I cannot but consider the omission immediately and at once to 
call Sir Thomas ReyneW's attention to the effect of the opinion, as 
affording very cogent evidence that he never intended to set hiTn 
right as to the real nature of his interests. If he did not at once 
put him on his guard when he wrote to him at great length, as 
soon as he got the opinion, what reason is there for supposing he 
would do so afterwards ? I can discover none. There is no evi- 
dence of his having done so. The probability, as he did not do 
so at first, is, that he would not do so afterwards ; and I think 
that in the subsequent correspondence I discover satis&ctory, I 
might say irresistible, proof, that no such communication ever 
was made to him. I allude particularly to the letters which 
passed between Captain Sprye and Sir Thomas ReyneU in the 
month of March, 1844." 



CASES IN CHANCERY. 

inference. Sprye^ indeed, in one of his letters to the 
Plaintiff, refers to the case laid before Mr. Stinton, but 
does not mention the opinion. That alone I cannot re- 
gard as a proof that the Plaintiff knew of Mr. Stintons 
opinion. The letters to which I have just referred, are 
those in which Sprye speaks of the Plaintiff's interests 
as being contingent These expressions may undoubt- 
edly be satisfied by referring to the legal contingency 
of the Plaintiff himself having issue. But it would be 
difficult to persuade me that such an event was really 
in contemplation of the parties. And Sprye's letter of 
the 12th of February, 1846, in which he speaks of the 
Plaintiff's heir (the terms used at the commencement 
of the correspondence) does not admit of the same ex- 
planation. 
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There are a few other points in the case corroborating 
the view I have taken of it, which I shall very briefly 
notice. 

The conduct of Sprye, with reference to the Williams 
ReyneUsy I have already noticed. Adverting to the 
real ignorance of Sprye upon the subject, I cannot re- 
gard this portion of the case except in the light of man- 
agement on the part of Sprye. 



Sprye's representations to the Plaintiff at the outset, 
that the lawyers were to have the moiety, and his sub- 
sequent assertion that this moiety had been made over 
to himself, was highly censurable, and, if it had not 
been afterwards explained to Plaintiff, would have been 
ground sufficient to avoid the deed of the 15th of July, 
1843. That explanation, however, by no means clears 
Sprye. He had previously made an impression upon the 
Plaintiffs mind; and it by no means follows, that, with- 
out that previous impression, the Plaintiff would have 
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consented to what he did, had he known that it was 
Sprye and not the lawyers who were to have the moiety. 

The letters of the 12th of March, 1843, and the 17th 
of April, 1844, called the concocted letters, fall under the 
like observation. Their effect upon the Plaintiff's mind 
might have been widely different, if he had known they 
were Sprye* s letters, and had not supposed they came 
from Yonge, I may, indeed, privately doubt whether 
the Plaintiff would have been much influenced by such 
knowledge; for, with the impression he was under as 
to the worthless characters of the Williams ReyneUs, 
their conspiring to defraud him, and the desperate na- 
ture of his chance, it may be that he would have done 
anything that Sprye required of him. The intention to 
prevail on the Plaintiff to make a codicil to his will, 
confirming the deed of the 15th of July, 1 843, I will not 
rely upon, except as evidence that Sprye knew how 
questionable was the transaction in which he was en- 
gaged with the Plaintiff. Tonge's advice, twice given, 
once to Sprye, and once to the Plaintiff himself, that the 
Plaintiff should have his own solicitor, is of the same 
character as the last. 



The contents of the deed of the 15th of July, 1843, is 
a point I will call attention to in this place. The reci- 
tals in that deed are at variance with the truth of the 
case, and furnish much important observation in favour 
of the Plaintiff's claim to be relieved against it. The 
attempt to compromise the suit, following so instanta- 
neously as it did on the Plaintiff's letter of the 14th of 
May, 1844, necessarily raises the question why that at- 
tempt was not made by Sprye at the very outset of the 
transaction. 

It remains to be seen what effect I am to give to the 
points of defence set up on behalf of Sprye, 
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First, it was said, that the bill puts the Plaintiff's 
case wholly upon fraud; and that, by a settled rule of 
the Court, where pleadings are so framed, and proof of 
fraud fails, no relief can be given upon any other ground, 
as ignorance or mistake, although these, if relied upon 
alone for obtaining relief, might have been sufficient (a). 



1849. 



(a) On this part of the case. Sir J. L. Knight Brucb, L. J., on 
the rehearing, said : — 

'' Stress was also during the argument professed to be laid on 
a case decided by the House of Lords in the year 1848, reported 
by Messrs. Clarke db Finelli/*, which however can be better and 
more thoroughly understood by reading the printed appeal papers 
belonging to it, but especially the examination of it in a Treatise 
of the Law of Property as administered by the House of Lords, 
published in 1849t, a well known and valuable work, where 
the learned author has elaborately considered the case, which, 
if his comments on it are well founded, is perhaps as remark- 
able as any in the history of the civil judicature of the House of 
Lords. But whether his view of the facts, the equity and law of 
it, or, on the contrary, those taken by the Peers who advised the 
House of Lords upon it, are correct, it is binding here as an autho- 
rity, and, if it can, ought to be applied in this instance. I do not 
find myself able, however, so to apply it, or to agree with the 
learned counsel for Captain and Mrs. Spri/e in their assimilation 
of it to the present. I do not consider the former as furnishing 
a rule or precedent for the latter. It has been contended, that 
fraud or impropriety of conduct has not been alleged by Sir Tho- 
mas EeyndPshUl, except as against Captain i^/^r^e and Mr. Yonge 
jointly ; and that, as Mr. Yange has been dismissed, though with- 
out costs, and there has not been a petition of rehearing or ap- 
peal by him or Lady Elizabeth B/eyrM^ the consequence must be, 
the dismissal of Sir Thomas BeyneWs bilL To this, however, I 
cannot accede. Upon the circumstance, that the actual petition 
of rehearing or appeal is general and unlimited, and that Mr. 
Yongey a respondent to it, has appeared upon it^ I lay no stress. 
I give no opinion whether, rebus sic stantibus, the Court has juris- 
diction to vary the Vice-Chancellor's decree in a manner favour- 
able to Mr. Yonge^ or unfavourable to him. But I apprehend it 
was clearly within the judicial power of the Vice-Chancellor dis- 
missing Mr. Yonge, to make with consistency the decree which I 
find made against Captain and Mrs. Sprye, The argument has 
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The answer to this I have abready given, and without 
admitting that fraud has not been proved independent- 



in effect gone the length of contending, that^ if relief in equity is 
sought against a man alleged to have obtained an instrument by 
fraud, or otherwise improperly, from the Plaintiff for the benefit 
of the Defendant, and the facts alleged as constituting or shewing 
the fraud or impropriety are proved against him, and do constitute 
or shew the fraud or impropriety, the suit must fail, because the 
bill has incorrectly and untruly alleged the third person to have 
been a participator and joint actor in the facts, with such inten- 
tions and in such manner as to have been guilty of the fraud or 
misconduct equally and in co-operation with him. The incorrect 
and imtrue mode of stating the case may affect the costs, but to 
say that it can do more, is to contradict alike theory and practice, 
precedent and principle. Where indeed it can reasonably be 
suggested that the Defendant may have been to his prejudice 
crippled or misled in his defence by the Plaintiff's inaccurate 
mode of stating his case, the Court has the means of providing a 
remedy for any possible injustice, not only as I have said in point 
of costs, but by giving the Defendant an opportunity of adducing 
evidence or further evidence before itself, or a Master, or a jury. 
Here in my judgment neither Captain nor Mrs. Sprye has been 
crippled or misled in tl^eir defence." 

Upon the general case of fraud their Lordships thus expressed 
their concurrence in the judgment of the Vice-Chancellor: 

Sir J. L. Knight Brucb, L. J., after an examination of the evi- 
dence, concluded: — "Anything to my apprehension more tho- 
roughly bad in equity upon the whole than the deed impeached, 
1 never knew ; nor, after close attention to the subject, can I he- 
sitate as to relieving against it in Sir Thomas BeyneWs suit. 1$, 
indeed, after its execution, he had, with sufficient knowledge of 
the true state of the facts, and of his rights, either confirmed the 
deed or allowed Captain Sprye to bestow labour and incur ex- 
pense on the basis of it, and in reliance on it, a different course 
might very possibly have been correct, but no such case is proved; 
or in my opinion prpveable. There was no substantial differ- 
ence, it is plain, in my judgment, between the state of his mind 
and information when he executed the deeds of 1843, and when 
he signed the draft of the conveyance." 

Lord Cranworth, L. J., said — ^^ The facts established in proof 
disclose a case of fraud fully warrauting the decree. It may be im- 
possible to give a definition of what constitutes fraud in the con- 
templation of a Court of equity, so as to meet all the various 
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ly of the non-disclosure of Mr. Stinton's opinion, that, 
at all events, is su£Gicient to establish a case of fraud 



combinations of circumstances to which that word may apply ; but 
there can be no difficulty in saying, that^ whenever any one has by 
wilful misrepresentation induced another to part with his rights, 
in the belief that such representations were true, this is in the 
plainest and most obvious sense a fraud, which this Court will 
not tolerate." And after a minute examination of the letters and 
documents in evidence, his Lordship added : — ** I have thus arrived 
at the conviction, that, in three distinct respects, Captain Sprye 
misled Sir T, BeyneU in the treaty, which ultimately led to the 
execution of the deed of conveyance of the 15th of July, 1843: — 
first, by representing to him that the proposal to share the property 
was one usual among men of character, and one on which Mr. 
Yonge had proposed to act ; secondly, by leading him to believe that 
the benefits to be obtained for him or his heir could only be so 
obtained, if at all, through the medium of a doubtful and costly 
litigation ; and thirdly, by not explaining to him, after Mr. Stirtr 
tovks opinion had been obtained, that his interest was not con- 
tingent, as he had originally described it, but an absolute inde- 
feasible interest, subject only to the chance of Mrs. WiUia/rM 
BeyneU leaving issue. 

'' Everyone of these considerations would be material ingredients 
towards enabling Sir. T. Eeynell to form his judgment as to whe- 
ther he should or should not accede to the proposal of Captain 
Sprye, If he had not received what was equivalent to an assur- 
ance that Mr. Tonge considered the proposed division of the 
property as the usual course of conducting business on such occa- 
sions ; and if he had not been led to suppose that his interest 
was contingent^ depending on the chance of his surviving Mrs. 
WiUiams EeyneU, and then only to be recovered by expensive and 
doubtful litigation, it may well be that he would not have acted 
as he did ; perhaps he might, perhaps he might not. But this is 
a matter on which I do not feel called upon, or indeed at liberty, 
to speculate. Once make out that there has been anything like 
deception, intentional deception, and no contract, resting in any 
degree on that foimdation, can stand. It is impossible so to anar 
lyse the operations of the human mind as to be able to say how 
fkr any particular representations may have led to the formation 
of any particular resolution, or the adoption of any particular line 
of conduct. No one can really do this with certainty, even as to 
himself, still less as to another. Where certain statements have 
been made, all in their nature capable more or less of leading the 
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against Sprye, and that is sufficient against all persons 
claiming derivatively through Sprye: Huguenin y.Bdse- 



party to whom they are addressed to adopt a particular line of con- 
duct, it is impossible to say of any one of such representations so 
made, that, even if it had not been made, the same resolution would 
have been taken, or the same conduct followed. Where, therefore, 
in a negotiation between two parties, one of them induces the other 
to contract on the faith of the representations made to him, any 
one of which has been untrue, and known to the party so to be, 
the whole contract is in this Court considered as having been ob- 
tained firaudulently. Who can say that the imtrue statement 
may not have been precisely that which turned the scale in the 
mind of the party to whom it was addressed ? The case is not at 
all varied by the circumstance that the untrue representation or 
any of the untrue representations may in the first instance have 
been the result of innocent error. I^ after the error has been dis- 
covered, the party who has innocently made the incorrect repre- 
sentations, suffers the other party to continue in error, and act on 
the belief that no mistake has been made, this, from the time of 
the discovery, becomes, in the contemplation of this Court, a frau- 
dulent misrepresentation, even though it was not so originally. 
These are all principles of such obvious justice as to require 
neither argument nor authority to illustrate or enforce them, and 
they need but to be stated in order to command immediate assent. 
The only question can be, in each particular case, how far the 
facts bring it within the principle. I have already pointed out 
several particulars, in which I think these principles apply to the 
present case ; and therefore, without inquiring whether there are 
or are not other instances of misrepresentation fatal to the case 
of Captain Sprye, I feel bound to say that I concur with Sir James 
Wigram in his conclusion, that the conveyance of the 15th of July 
was obtained by fraud, and so must be set aside. 

" It would not be right that I should leave \mnoticed an argu- 
ment much pressed at the bar, and which carries with it a sem- 
blance of justice, but to which I have not felt it possible to yield my 
assent. It was said, that, during the whole of the negotiations, 
Captain Sprye not only left Sir Thomas Eeynell at perfect liberty 
to consult his friends and professional advisers, but even on seve- 
ral occasions recommended him to do so. To a great extent this 
certainly was the case; and if the relief sought in this suit had 
rested on mere mistake, if Captain Sprye had not, by misrepre- 
sentations of £Eict, which I cannot treat as unintentional, led Sir 
Thomas Beynell to believe that his rights were different from what 
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ley (a). This view of the case is that upon which the 
prayer for relief proceeds. 

A second point made hj Sprye's counsel was, that the 
Plaintiff was not proved to be the heir of Sir Richard 
Littleton ReyneU; and that, if he were not such heir, he 
had no interest in the matters in question in this cause. 
To that argument I cannot accede. If it were necessary 
to prove in this cause that the Plaintiff is the heir of Sir 
Richard Littleton Reyndl, I incline to think, that, in a 
contest between the Plaintiff and /^jprye, there is evidence 
sufficient for the purpose. I need scarcely go further 
than refer to the narrative affidavit, the recitals in the 
deed of the 15th of July, 1843, and the fact that Sprye 
purchased the second moiety of the estate upon a valua- 
tion which assumed that the Plaintiff was the heir of Sir 
Richard Littleton ReyneU; and the suggestion, unsup- 
ported by a tittle of evidence, even of reputation in the 

(a) 14 Ves. 289. 
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in truth they were, it may be, that the argument to which I am 
now adverting would have prevailed. In such a case, perhaps, this 
Court might have considered that it was the folly of Sir Thomas 
ReyneU to have acted without advice, and might have refused to 
assist any person who was so singularly little alive to his own 
rights. Qui vult decipi, it is said, decipiatur. But no such ques- 
tion can arise in a case like the present, where one contracting 
party has intentionally misled the other by describing his rights 
as being different from what he knew them really to be. In such 
a case it is no answer to the charge of imputed fraud to say, that 
the party alleged to be guilty of it recommended the other to 
take advice, or even put into his hands the means of discovering 
the truth. However negligent the party may have been to whom 
the incorrect statement has been made, yet that is a matter afford- 
ing no ground of defence to the other. For no man can complain 
that another has too implicitly relied on the truth of what he has 
himself stated. This principle was fully recognised in the case of 
DobellY. Stevens, 3 B. & C. 625, referred to by my learned Brother 
in the course of the argument." 
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family, that ^ir Richard LitUeton ReyneU might have had 
female issue, is not sufficient, as between the Plaintiff 
and Sprye, to raise any doubt on the case. But the con- 
clusive answer to the argument is, that the deed of the 
16th of July, 1843, proceeded upon the supposition that 
the Plaintiff was the heir of Sir Richard Littleton Rey- 
neU, Whilst that deed remains, the Plaintiff is impeded 
by it in the pursuit of his rights; and if it was obtained 
by fraud, the Plaintiff has a right to have the impedi- 
ment removed out of his way, as against the party who 
defrauded him. 



It was suggested further, on behalf of Sprye, that the 
basis on which the transaction proceeded makes igno- 
rance, mistake, or fraud alike inapplicable to the case. 
It was said, that the basis on which the transaction pro- 
ceeded was, that of the sale of a secret by Sprye, and 
that Sprye's right to the first moiety attached the mo- 
ment he informed the Plaintiff of his rights under Henry 
ReyneU* 8 \fiSl\ and that, the Plaintiff having afterwards 
perfected the contract by conveyance, this Court would 
not relieve. The argument is, that, the right having at- 
tached in the first instance, Sprye's subsequent corre- 
spondence was voluntary and of no effect upon the ori- 
ginal contract. Now, whatever Sprye's original inten- 
tion may have been, it is clear to demonstration upon 
the correspondence, that the transaction did not proceed 
upon any such basis as the mere sale of a secret It is 
manifest, that, until the Plaintiff executed the deed of 
the 15th of July, 1843, he was open to accept or reject 
Sprye's services. And all the correspondence preceding 
the 24th of July, 1843, was addressed to the purpose of 
inducing the Plaintiff to adopt Sprye's suggestion, con- 
tained in his original proposal If it were not so, I am 
not prepared to admit that the case could be sustained 
as the sale of a secret. To constitute a secret in the 
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sense here spoken of, it is not enough that the thing 
disclosed shall, at the time of the disclosure, be unknown 
to the party to whom it is made. If the property to 
which the disclosure relates is in the hands of trustees 
for the party entitled, and there is no adverse claim af- 
ter the death of the party in possession, the disclosure 
is a nullity. Such I assume to have been the case here, 
and the Plaintiff would have been without motive for 
conveying half the estate to Sprye, if Sprye had not im- 
pressed his mind with the belief that difficulties existed 
in the way of establishing his right. 
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The only remaining point I will notice is one which 
was much pressed by Sprye' s counsel, and which ap- 
pears to me to constitute the only real difficulty in the 
Plaintiff's case. I allude to the opportunities which the 
Plaintiff had of seeing what his rights were, and the 
evidence his letters furnish, that he had to some extent 
looked into the case. I cannot, however, for the rea- 
sons I mentioned in a former part of the case, consider 
this as sufficient. Whatever opportunities the Plaintiff 
may have had of knowing his rights, and whatever 
boasts he may have made of his skill in understanding 
legal documents, it is plain upon the whole correspond- 
ence, that he trusted implicitly to what Sprye told him ; 
and Sprye 8 statements, it will be remembered, are de- 
hors the will of Henry Reynell and the documents which 
the Plaintiff saw. Upon this part of the case, there- 
fore, I think the Plaintiff is entitled to be relieved 
against the deed of the 15th of July, 1843. 



With respect to the contract for the sale of the second 
moiety of the estate, I can add nothing to the observa- 
tion I made at the time of the argument. I then said, 
and I adhere to the opinion I then intimated, that, if 
the deed of the 15th of July, 1843, was successfully im- 
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peached, the contract of the 14th of May, 1844, could 
not be supported — ^the contract was based on the pre- 
vious transaction. Indeed, one of Sprye's main argu- 
ments with the Plaintiff for prevailing upon him to sell 
the second moiety, was, that such sale was necessary, or 
very important, to enable Sprye to enforce his rights in 
the suit against the WiUiams ReyneUs. I cannot re- 
gard the contract of the 14th of May, 1844, as uncon- 
nected with the previous transaction (a). 



(a) Upon tills point the Lords Justices also concurred with the 
Vice-Chancellor : — 

Sir J. L. Knight Bruce, L. J., said — ** With respect to the 
agreement of May, 1844, it is so closely connected, so intimately 
associated with the impeached deed, that^ the deed &iling, I 
do not see how the agreement can with propriety be support- 
ed. Can it be alleged, that, without the deed, without the trans- 
action upon the basis of which Sir Thomas Reyndi was induced 
and intended to execute the deed, — can it be safely said, that 
free, and knowing himself to be free from that transaction and 
the deed, he would have made the agreement ? Would not^ to 
hold the latter binding on him, be in a sense to give a degree 
of force and effect to the deed ? Betaining the agreement, would 
not Captain Bj^e be retaining a benefit substantially under the 
deed ? I am of opinion^ that Sir Thomas MeyneU having entered in- 
to the agreement under the erroneous notion that he was bound 
by the deed, from which, in my judgment, his devisee is entitled 
to be delivered and relieved, that lady is entitled to be delivered 
and relieved from the agreement also. And this I say, inde- 
pendently of the very questionable means, (they were probably 
more indeed than questionable,) to which, subsequently to Octo- 
ber, 1843, Mr. Tonge and Captain Sprye, or one of them, had re- 
course for the purpose, — I will not say of driving, I will not say 
of coaxing, — I will say of conducting Sir Thomas ReyneU into the 
agreement, in which matter, as to legal or professional advice, he 
stood as he did in the matter of the deed." 

Lord Cranworth, L. J., said — "The reasoning by which I 
have satisfied myself of the Plaintiff's right to set aside the con- 
veyance, also disposes of that part of the bill of Sir Thomas Rey- 
TveU in which he seeks to have the contract for the purchase of 
the other moiety delivered up and cancelled, and also of the cross 
suit. For, independently of all other objections to that contract. 
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I could have wished that the Plaintiff's case had end- 
ed here. After the observations of the Lord Chancellor 
in AUwoody, Small (a), I may be at liberty to speak of 
the very objectionable practice of making witnesses de- 
fendants in a cause for the purpose only of praying costs 
against them. I had occasion to consider this subject 
in a very late case, Marshall v. Sladden (6), in which, 
however, I had no doubt as to the decision I ought 
to come ta In this case I have felt more difficulty 
than I did in that; I have, however, satisfied myself in 
this case, that there is no ground for imputing immoral 
conduct to Mr. Yonge, Twice he recommends that the 
Plaintiff should have a solicitor of his own. And it 
was> I think, owing to this advice, that the Plaintiff's 
case was put into the hands of Messrs. Walker <Sc Grant, 
the Plaintiff's solicitors in this cause. I confess, I am 
a little surprised that this circumstance alone did not 
operate upon the mind of the Plaintiff, or those who ad- 
vised him, so as to lead to the conclusion that Yonge 
had not, intentionally at least, deceived, or assisted in 
deceiving, the Plaintiff. If I am to hold Mr. Yonge li- 
able for the costs of this suit, it certainly will not be up- 
on the ground of moral delinquency, but upon the 
ground that he has so mixed himself up with Sprye'a 
acts, that he must, for judicial purposes, be considered 
as identified with Sprye in those acts. But I think I 
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(a) 6 C. & F. 233. 



(6) 7 Hare, 428. 



it is clear that Captain Sprye, having, by what I must consider as 
fraud, put Sir Thomas Beyndl in the position of being the owner 
of a moiety instead of the entirety, could never deal for the pur- 
chase of that moiety. Such dealing is, in truth, but a continua- 
tion of the original fraud; and on that short ground I am clearly 
of opinion, that the contract of the 14th of May, 1844, must be 
considered as having been obtained by fraud, and must be deli- 
vered up to be cancelled ; and that the cross bill, filed for the pur- 
pose of enforcing a specific performance of that contract^ was 
properly dismissed with costs." 
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should be going too far in so treating the case. However 
improper it may have been in 8prye to tell the Plain- 
tiff that the two concocted letters of the 1 2th of March, 
1843, and the 17th of April, J 844, were Yonge'sletters, 
I do not think the observation applies with the same 
force, if at all, to Tange. A solicitor is not necessarily 
answerable for writing a letter to his own client for the 
purpose of being shewn to others. And if that be so, 
the circumstance, that Tonge was expressing Spryes 
opinions, would not make the act fraudulent, provided 
those opinions were Tonge' s also. I think the case is 
not brought within the anomalous rule relied on by 
the Plaintiff for making Tonge a Defendant in the suit. 
But I shall do in this case as I did in that of MardiaU v. 
Sladden, following the case o{ Harvey v. MowU(a) at the 
Rolls, and dismiss the bill against Fon^6, without costs. 

One observation only remain& The effect of making 
Tonge a Defendant in the cause has been that Sprye 
has not examined Tonge as a witness. And a question 
remains whether Sprye's case might not have been dif- 
ferent from that which I have decided against him, if 
Tonge had not been made a Defendant, and Sprye had 
examined him as a witnes& I have considered the case 
with reference to this point, but my opinion is, that the 
case could not have been materially altered by anything 
Sprye could have gained from Tonge's evidence. The 
answer of Tonge in the cause enables me to come to 
this conclusion (b). 



Minute, 



Declare the deed of the 15th of July, 1843, void, except as 
gards the two mortgage-deeds of the 15th of January, 1844^ and 

(a) 8 Beav. 439. 



(6) On the point of the illegality of the transaction on the 
ground of champerty, 

Sir J. L. Knight Bruce, L. J., said — ^^The understanding, 
the agreement that I have been just mentioning, appears to me 
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the 23rd of April, 1844. And that the contract contained in the 
letter of the 14th of May, 1844, is also void. Declare, that the 
Defendant Sprye is bound to pay to W, O, Watson and J, WcUson, 
their execators, &c., the amount of principal, interest, and costs 



to have been in substance and effect this: that, inasmuch as 
Henry Beyndl was believed by Sir Thomas EeyneR and Captain 
JS^orye to have died the owner of freehold estates, considerate 
in extent and value, as Sir Thomas Beyndl was neither in the 
possession or enjoyment of that property or any part of it^ nor 
correctly aware of its particular situation or rental; but as they 
believed that in the character of heir, if he was the heir of Hen- 
ry BeyneU, or in the character of heir, if he was the heir of Sir 
Richard BeyneU, or in the character of devisee under the will, if 
there was a will of Henry ReyneU valid as to his freehold estates, 
or in more than one or each of these modes, Sir Thomas ReyneU 
had some right or rights, immediate or not immediate, of more 
or less value or importance, to or in these estates ; and as this 
right or supposed right, these rights or supposed rights, Captain 
Sprye represented to Sir Thomas Reyndl, and which he accord- 
ingly considered, to be of uncertain extent, likely to be resisted 
or questioned, nor susceptible immediately or easily of proo^ the 
ascertainment^ assertion, and establishment of this right or these 
rights, or any, if any, whether on the footing of intestacy on the 
part of Henry ReyneU or otherwise, were to be and were under- 
taken by Captain Sprye, so far at least as reasonable diligence 
and reasonable endeavours on his part would extend and could 
be effectual, that the expenditure for the purpose should be his ; 
that Sir Thomcu ReyneU should be at no expense, nor incur 
any liability ; and that upon those terms Captain Sprye should 
have half the benefit of what should be so ascertained, asserted, 
and established, that is to say, should — subject to the life estate 
if there should prove to be any, in Mrs. WiUiams ReyneU, to the 
life interest^ if there should prove to be any, of her husband, to 
the interest, if any, of her possible issue, to the interests, if any, 
of Sir Thomas ReyndTs possible issue, to the interests, if any, of 
Sir Richa/rd ReyneU^s issue, if any, and of his devisee, if any ; and 
to the questions whether, material or immaterial, of Sir Richard 
R^neU having been Henry ReyneU* s heir, and Sir Thomas Rey» 
neU being Sir Richard ReyneU* s heir — ^have half the freehold pro- 
perty of Henry Reyndl, whatever it might be. 

'^ Such an understanding, such an agreement^ (which was, in my 
opinion, expressed substantially, with sufficient accuracy, upon the 
exhibit E. in its original state, nor ever abandoned by Captain 
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1849. ^^^ ^^ ^^ ^^ mortgages, and to procure, at his own expense, 

a reocmyeyance of the said mortgaged property to the Plaintiff 
Lady Elizabeth Louisa BeyneSy or as she shall direct. Take an 
account of the principal, interest, and costs due to W, G. Watson 




Sprye or Sir Thomas ReyneRj however affected by the agreement 
MtmUe. ^^ ^^Jy 1844^) may or may not have amounted strictly in point 
of law to champerty or maintenance, so as to constitute a punish- 
able offence, but must^ in my judgment, be considered clearly 
against the policy of the law, clearly mischievous, clearly such as 
a Court of equity ought to discourage and relieve against. I 
need not repeat a refer^ice to the authorities quoted during the 
argument^ nor need I mention WaHis v. 7^ Duke of PorUandy 
(3 Ves. 494), Kenney v. Broume, (3 Eidgeway, P. C. 462), Burke 
V. Greene^ (2 BaU & Beattie, 617), and Stevens v. Bagwdl, (15 Ves. 
139), if they were not particularly dted. 

An agreement << It was suggested by one at least of the learned counsel, that 

Bttj amoimt to ^ig^ between solicitors and clients, and cases where the illegality 
diamperty or o ^/ 

mamtenance, or of a contract or its contravention of public policy has been effect- 

saToor of diam- ually alleged by a Defendant against a Plamtif^ furnish little or 
mF bS****^ no support to a bill such as that of Sir Thomas Beyndl; and it 
peraoiu not ii^7 ^ true, that principles or rules are applicable to transactions 

standing m the between solicitors and t^eir clients, which are not applicable to 
ch» ^d c^ent. ^^^®® between persons standing not in any such or any similar 
or m any analo- relation to each other ; but it was not^ nor could reasonably have 
goQs rdation; been, said that a transaction may not be bad for champerty or 
and sadi an maintenance, or to use a phrase more than once found in the 
not amounting books, as savouring of champerty, though between persons not 
strictly to dumi- affected by any such or any analogous connection. Again, we 

p«ty or mam- \j^q^ that there are instances in which a case, available and ef- 

tenance, so as ^ 

to constitute a fectual in this Court for defeating a Plaintiff is unavailable and 

pmiishaUe of- ineffectual for the purpose of obtaining a decree against a De- 
be aininst the ^©ndant. Upon many a contract, whether bad or good at law, 
policy of the this jurisdiction has refused to act, whether for or against the in- 
law, and mi*- strument or transaction ; and in the present instance, of course, 
so<^aBa Court *^® dismissal of the bills of Sir Thomas and Lady Elizabeth Rey- 
of equity ought ndl would not necessarily be inconsistent with the di«mi««5>.1 of 
todisrourage the bills of Captam and Mrs. Sprye. It is obviously true, that 
ji^jj^ Sir Thomcu ReyndL participated in the transaction which I have 

just described and characterized; and if he and Captain Sprye 
had been, to use the old legal phrase, in pari delicto, the public 
policy ought not to be considered as interested in fiivour of al- 
lowing one to sue the other for relief against the contract, there 
might possibly be ground for contending that Sir Thomas Rey- 
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and J, Watson on the said mortgages. Direct Sprye, on or before jg^g 

the 6th of July, 1850, to pay to W, O, Watson and J, Watson, their s^ ^ % 

executors, administrators, or assigns, the amount of what shall Rbynell 

be so found due. Declare, that the Plaintiff is to be at liber- Spryb 



neU^s suit ought to fail. But where the parties to a contract Parties to a 

against public policy or illegal are not in pari delicto, (and they contract, which 

are not always so), and where public policy is considered as ad- poW™ ^- ^ 

vanced by allowing either, or at least the more excusable of the gal, are not al- 

two, to sue for relief against the transaction, relief is given to him, ^^ys regarded 

acr we know from various authorities, of which Osborne v. Wil- p^d deUcto 

liams (18 Ves. 379) is one. but public po- 

licy is some- 

** Here it cannot reasonably be said, that Captain Sprye, in the ed as advanced 
matter of the impeached deed of July, 1843, was not more blame- by allowing ei- 
able than Sir Thomas Reyndt, who either had not a legal adviser ^®Jj g^J^ble 
as to the matter, or had none but Mr. Yonge; and if Mr. Yonge of the parties, to 
was so, then he adhered much more to Captain Sprye than Sir wie for relief 
Thomas EeyneH, and failed in duty to the latter, who, I am upon ^^^J 
the evidence convinced, did not suppose that in entering into the 
agreement^ on the basis of which the impeached deed was ex- 
ecuted by him, or in executing it, he was doing an act contrary 
to public policy, or illegal, or open to the censure of a Court of 
justice. I believe he did not mean to do anything wrong." 

And on the question of costs, his Lordship said — " Whatever 
ought to be thought of Mr. Yonge' s conduct, as fraudulent or free 
from fraud, it is clear, that, in a course of acting contrary to pub- 
lic policy, and to rules by which a professional man especially 
ought te hold himself boimd, Mr. Yon^e has, through misappre- 
hension or insufficient information, or otherwise without or with 
censurable intentions, directly participated ; and as he was per- 
sonally mingled with the case in 1843 and 1844, so he appears in 
it in a questionable light, often enough to relieve from blame, 
and to prevent much wondering at the act of making him a De- 
fendant. Nor am I sure, that, if Mr. Yonge had been made by 
the Vice-Chancellor liable for the Plaintiff's costs vn Sir Thomas 
Reyn/fUVs suit, I should have been prepared to dissent from that. 
Here there was a masked transaction. A solicitor ought to know 
that his duty professionally prohibits him (if as a man he is not 
by instinct drawn back) from assisting, or lending his name or 
credit where there is aliud simulatum aliud actum. Here there 
was aliud simulatum aliud actum. Mr. Yonge was an abettor in 
composing and uttering documents, which, not recording an affiiir 
of business as it truly was, did record it as truly it was not. 
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ty to use the names of the Defendants Sprye and his wife, and 
Charles WtUorif in such proceedings as may be necessary for pro- 
curing a reoonveyance to her, or as she shall direct^ of the said 
mortgaged property; and that she is to be entitled to recover 



And why? because the true transaction was unlawful — because, 
truly toldy it announced its own £eiilure, vanity, and nothingness 
(to use no harsher term) — and this is done by a minister, an offi- 
cer of the superior Courts of justilse. If Captain Sprye (whether 
student or not) was unaware how the English laws regard the 
traffic of merchandising in quarrels, of huckstering in litigious 
discord, or was ignorant of the value of truth merely as a com- 
modity in business, Mr. Yonge should have informed him better ; 
nor, in any event^ should Mr. Yonge have allowed Sir Thomcu 
BeyruU to remain at once without a solicitor, and without a due 
understanding of the manner — ^the grave manner in which he, a 
gentleman and a soldier, full of years and honour, was commit- 
ting himselfl Still I cannot say that I have a firm impression 
that the decree ought to have charged Mr. Yonge with the costs, 
and he will be neither charged nor relieved on this occasion. It 
has not indeed been suggested for him that he ought to have his 
costs. 



^ It has been said, likewise, that Sir Thomaa ReyndVe bill, so &r 
as it is directed against Captain Sprye on the ground of fraud, 
distinct from champerty or supposed champerty, and distinct 
from any question of public policy, is, if not groundless at least^ 
exaggerated and inflamed in a manner to be disapproved and dis- 
couraged. For this argument, whatever its weight or extent^ 
there was" probably more foundation in a former than in the pre- 
sent state of the biU, and perhaps even in its actual state there 
is some room. The mode of acting, however, which Captain 
Sprye seems to have thought justifiable, was such on his part that 
he cannot, I think, well complain that it was viewed unfiivour- 
ably, even without regard to any question of mere law or public 
policy. And if it was merely an error, even with r^ard to any 
question of mere law or public policy, still, i^ so &r as Sir Thomat 
ReyndVs suit is concerned, the decree had exempted Captain 
Sprye from a portion at least of the costs, it may be that I should 
have agreed. Sir Thoma* BeyneR was not a young, an embar- 
rassed, or an isolated man, he was not out of sodety, was well 
connected, was the brother-in-law of an archbishop, was often or 
occasionally in London, was in good circumstances, of high mili- 
tary rank, and had the means of obtaining with &cility the beet 
advice. If he was deceived, he was so under drcumstanoes that 
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against Sprye the principal, interest, and costs, she may properly 1849. 
pay to W, G. WaUon and J, Watson, their executors, &c., for the 
purpose of procuring such reconveyance. And, upon satisfaction 
of the said mortgages, let the deed of the 15th of July, 1843, be 
delivered up to be cancelled. Let the letter of the 14th of May, 
1844, be forthwith delivered up to be cancelled. Order that the 
Defendant t^[>rye and his wife, and Charles Wilson, be restrained, 
by injunction, from in any manner interfering with the property j^ii^ 
comprised in the deed of the 15th of July, 1843, except for the 
purpose of procuring the reconveyance thereof from W, G, Watson 




do not, it is true, induce me to say qui vult decipi decipiatur, but 
may remind one perhaps of the saying. And if it was merely in 
error, he recalls to mind that passage in the Digest (lib. 2. tit. 6. 9. 
§ 2.), where Paultts tells us — Sed facti ignorantia ita demum cuique 
non nocet, si non ei summa negligentia objiciatur. Quid enim, si 
omnes in civitate sciant quod ille solus ignorat? Et recte Labeo 
definit: scientiam neque curiosissimi neque negligentissimi hominis 
accipiendam, verum ejus, qui cam rem diligenter inquirendo notam 
habere possit. Sed juris ignorantiam non prodesse, Labeo ita 
accipiendum existimat, si jurisconsult! copiam haberet, vel sua 
prudentia instructus sit, ut, cui facile sit scire, ei detrimento sit 
juris ignorantia. Quod raro accipiendum est. 

" Sir Thomas BeyneU too, though not, as I have said, in equal 
fault with Captain Sprye, was a party to a bargain against public 
policy. Yet, if these considerations are insufficient, as of course 
they are, to justify disingenuousness, how very far are they from 
affording an excuse for turning to advantage the unsuspecting 
trust of confiding simplicity. 

" Whatever may formerly have been the course, or supposed wTiere the 
course, of this jurisdiction, it is now, I apprehend, considered that Master of the 
where the Master of the Eolls or Vice-Chancellor has by decree ^^ ®^ *® 
given substantial relief against a Defendant, with costs against him ijntiven sub-^' 
personally, it is competent to this jurisdiction, upon a rehearing stantial relief 
by way of appeal, affirming the decree as to the relief, to vary it agai^^st a De- 
as to the costs; but I conceive that, to render this course correct, costsacainsthim 
there ought to be a judicial dissent as to the costs, strong, clear, personally, it is 
and imdoubting. That the decree here, so far as it goes, is cer- competent to the 
tainly right in the relief which it gives, I have no doubt ; and as te^^m^hv^ 
to the costs of Sir Thomas R&yneirs suit, if I doubt, I cannot say way of appeal, 

that I do more, or that the inclination of my opinion is not with ^|®™""? *^<* 

. ' . , " ^ decree as to 

the decree m this respect. the relief to 

vary it as to 
the costs; but such a variation should only be made where the Appeal Court, clearly and without 
doubt, dissents from the decision of the Court below as to the costs. 



?78 



1849. 




MiniUe- 
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and v. Weapon to the Plamtifr(a). Dismiss the Bill, BeifndL ▼. 
Sprye, as against the Defendant Yange, without costs. Dismiss 
the bill, JS^rye t. RsyneU, with costs. Such costs, and also the Plain- 
tiff's costs in Beyndl v. Sprye (including the costs of Sir T, ReyneU 
deceased), to be paid by the Defendant Sprye. 



(a) To this, the Lords Justices added an injimction, restraining 
Sprye from bringing or prosecuting any action or proceedings at 
law against the Plaintiff as executrix or devisee of Sir T. ReyneU^ 
upon or in respect of the two instruments which the decree de- 
clared void ; and their Lordships required JjbAj Elizabeth Reyndl 
to imdertake to abide by such order as the Court might make 
concerning the deed of indemnity from Sprye to Sir T, Reyndl. 



Correction of 
the Report of 
Cfurtit V. Ful- 
brooh, pp. 25 
and 29 of this 
Volume, on the 
point of an im- 
plied power of 
sale of real es- 
tate vesting in 
the executor. 



CURTIS v. FULBROOK, 

AN the report of this case (p. 29) the Vice-Chancel- 
lor is stated to have held, that the executors had a 
power of sale by implication, and were proper parties 
to the suit The Reporter has reason to believe that the 
expressions of the Vice-Chancellor were inaccurately 
collected, and that they would have been more cor- 
rectly represented by saying, that, without expressing 
any opinion upon the authorities as they stood, whether 
the Court was bound to hold that the executors had an 
implied power of sale, his Honor thought, upon the 
circumstances of the case, that they were not improper- 
ly made parties to the suit. 



The case is not an authority for the proposition ex- 
pressed in the first paragraph of the marginal note (p. 
25), and nothing which has been decided appears to go 
beyond the rule, "that a power in a will to sell or 
mortgage, without naming a donee, will, if a contrary 
intention do not appear, vest in the executor, if the 
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fund is to be distributable by him, either for the pay- 
ment of debts or legacies:" 1 Treatise on Powers, p. 
1 39, edit 7. 

(a) The folloiwmg case lately came before Sir G, J, Turner, 

V.C.— 

Hatdon v. Wood. 

Isaac smith made his will, dated in 1830, in the foUowing 
words: — ^^'Mr. ThorruM Wood and Mr. Richardson, executors, the 
bestowment of my property — ^that is to say, the property in the 
Bank of Englcmd and at the small bank St, Alban^s, and my free- 
hold property at St, Alban% out of this property to pay to Hcmnak 
Jarman 501, as a reward for her kindness, and my dear sister 
Hay don* i four children an equal share of the fourth part of the 
remainder of the moneys in the banks aforesaid, and a fourth part 
to my sister Norrin^s children, and a fourth part to my brother 
James Smithy and a fourth part to my brother William Smith; and, 
as soon as convenient, to divide the ready money amongst them, 
after the executors for the trouble it may occasion them be paid. 
But my three houses in DagnaU4ane, I leave to my brother 
JameSy during the term of his natural life; and after tiiat to be 
sold, and the money be divided into three parts, one part to my 
sister Hay don"* a four children, and the second part to my sister 
Norries^s children, and the third part to my brother Jameses chil- 
dren." 

The testator died in 1831. The executors proved the will. 
Jamee Smith, the tenant for life of the three houses in DagnaU- 
lane, died in 1850, and one of the children of the testator's sister 
Hay don then filed the claim against Thomas Wood, the surviving 
executor, and Isaac Smith, the heir-at-law of the testator, to have 
the three houses sold, and his share of the rents and profits paid 
to him. The claim alleged that Wood had, by the will, power to 
sell the devised premises. 



1849. 



Curtis 

V, 
FULBROOK. 



1851. 
Jvly 18M. 

Haydon 

V. 

Wood. 



Mr. Sha/pter, for the Plaintiff, cited Cv/rtis v. Fvlbrook (a). 

Mr. Walford, for Wood the surviving executor, submitted to act 
as the Court should direct. 

Mr. Gifa/rd, for the heir-at-law of the testator, denied that the 
power of sale was in the executor. The case of Curtis v. FvJUbrooh, 
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VOL. VIII. 



(a) 8 Hare, 25. 

V • 
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so far as it purported to decide that the executor bad a power of 
sale by implicatioD, was not justified by any of the earlier autho- 
rities. In Curtis t. FuEbrooky the execator was a stranger to the 
devise, and, as in Bentham v. WiUshere (a) and in this case, had 
nothing to do with the produce of the sale. 

Mr. Selwyn^ amicus curise, said, that the dedsion of the Vioe- 
Chancellor Wigram in Curtis y. FuZbrooh had not been understood 
by the counsel in the cause as expressing an opinion that the 
executor had in that case a power of sale by implication, but as 
intimating only, that, whatever might be the true construction of 
the will on that point, it would not be for the benefit of the estate 
to dismiss the executors. 



Judgment, 



The Yice-Chancellob said, that, on the general point be was 
disposed to agree with the argument of Mr. CUffard, but he should 
not decide, on hearing a short cause, the question of the existence 
of an implied power of sale in the executor on the special language 
of this wilL His Honour adverted to the legacy of 50^. given 
"out of this property," and observed, that the better course for 
the parties, in prudence, would be to retain the executor as a 
party to the suit. 



To this course all parties assented, and the order for sale was 
made. 

(a) 4 Madd. 44. to sell or mortgage land which 

See also the recent case 2>o« d. descends to the heir charged 

Jones v. Hughes (6 Exch. 223), in simpliciter with the payment of 

which it has been held, that " an debts." 

executor has no implied power 



The Eeporter is enabled to add, that the above correction of 
the note of Curtis v. Fulbrook is approved by Sir James Wigram, 
to whom it has been submitted. 



CASES IN CHANCERY. 281 

1849. 

CLAY V. RUFFORD. ,St''^A 

HE bill was filed by WiUiam Clay, Jacob Post, John Where the ab- 
BlackeU, John Wheeley Lea, Oeorge Allies, Daniel Butter, a numeroiw" "* 
Thomas Zachary, and Charles Hastings, on behalf of ^^^^^^^^ 
themselves and all other members of the company or proceedings 

taken in a suit 

partnership called \h^ Droittvich Patent Salt Company, in their absence, 
against Francis Rufford, a member and one of the board that iSie^p^tiea 
of directors of the British Alkali Company, for the spe- ^^® represent 

^ •' ' -^ them on the re- 

cific performance of an agreement, dated the 5th of May, cord should 

have intfiFestfl 

1846, signed by WiUiam Clay on behalf of the Droit- identical with 
mch Patent Salt Company, and Francis Bufford on ler^^*^ 
behalf of the British Alkali Company, whereby the for- ^^ *^« ^°^ 

* '' in such case, m 

mer Company were to lease to the latter the whole of making a de- 
their property and works at Droitwich for twenty-one bmd absent 
years, at the rent and on the conditions therein men- J^^^J*JJri«t 

tioned. proof that the 

parties by 
whom the cause 

The bill, after stating an indenture of the 1st of March, [^ conducted 

^^ ^ ^ have the mter- 

1826, for the formation of the Droitwich Patent Salt ests which they 
Company, and an indenture of the 18th of June, 1834, have, and upon 
making some alterations in the constitution of the Com- J^^^istean^ 
pany, averred, that the Plaintiffs were the present sole t^® ^t " 
managing partners of the Company, and had been duly Evidence 
appointed such managing partners in conformity with which, in a ^^it 
the provisions of the said deeds; and that the Plaintiffs half of the others 
Post, Blackett, Lea, Allies, Clay, and Butter, were the of a Joint-stock 
trustees of the Company, in whom the property of the n^^^' {^ 
partnership was vested. The bill then stated the con- *^ew that the 

* . , , Plaintiffs are 

stitution of the Company called the British Alkali Com- the managing 
pany, and an Act of Parliament passed the 19th of May, the Company, 
1836, entitling the British Alkali Company to sue and ^cV^i^Lr 

they represent 
the Company within the rule of the Court, which allows some members of a partnership to repre- 
sent others who are absent. 

Case in which the Court will, at the hearing, give the Plaintiffs in such a suit the opportunity 
of sapplying the deficiency of the evidence as to the character which they sustain. 

d2 
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be sued in the name of the secretary, or of any one 
member of the Company for the time being. The bill 
averred, that the members of the DroUwich Patent Salt 
Company were so numerous that they could not all be 
made parties to the suit, and that they consisted of 
several hundred individuals. 



The case was argued by Mr. Wood and Mr. TerrM for 
the Plaintiffs, and the SoUcitor-General and Mr. Speed 
for the Defendant. 

The points upon which the decision turned will ap- 
pear in the judgment. 



JwtffmenL 



Vicb-Chancellor : — 

The Plaintiffs in this case allege themselves to be 
the managing partners of the Company or partnership 
called the Droitwich Patent Salt Company. They all^e, 
also, that the Plaintiff Jacob Posty John Elacketty John 
WheeUy Leoy George AUieSy WiUiam Clay, and Daniel 
BiUteTy are the trustees of the Plaintiffs^ Company, in 
whom the property of the Company is now vested. 

The Defendant is a member of the BritiA Alkali 
Company, and the Company itself is sued in his name 
under the provisions of an Act of Parliament passed on 
the 19th of May, 183& 

Before and at the time of making the agreement 
of the 5th of May, 1846, the Plaintiffs' Company was, 
or claimed to be^ seised and possessed of or entitled 
to certain lands, with the buildings and salt works 
at DroUwi^ in the coimty of Worcesiery subject to 
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a lien for SOOOl to one WMiam Clay (deceased) ; and 1349. 
also to be possessed of the plant, steam-engine, and 
other apparatus, stock of salt, and machinery used in 
the trade. 




Judffment, 



A treaty was entered into by the Plaintiff William 
Clay, alleging himself to represent the Plaintiffs' Com- 
pany, and by the Defendant Rufford, alleging himself 
to represent the Britiah Alkali Company, for a lease or 
truisfer of the Plaintiffs' property to the latter. An 
agreement in writing, dated the 5th of May, 1846, was 
afterwards drawn up and signed by the Plaintiff Clay 
and the Defendant Rvfford, containing the terms on 
which the lease or transfer was to be made. 

Disputes afterwards arose between the two Com- 
panies; and to settle these disputes the present suit was 
instituted. The Bill was filed on the 22nd of May, 1847, 
and is by the Plaintiffs on behalf of themselves and all 
other members of the DraiUvich Patent Salt Company; 
and it prays that the British Alkali Company may be 
decreed specifically to perform the agreement so entered 
into with the Plaintiffs, bearing date the 5th of May, 
1846; and that the said Company, or the directors or 
trustees thereoi^ may be directed to accept and take 
from the Plaintiffs a lease of the messuages, heredita- 
ments, premises, and property comprised in the said 
agreement, in conformity with the provisions of the said 
agreement; and that it may be declared by the decree 
of the Court, that the Plaintiffs are not liable, prior to 
or as the condition of the acceptance of such lease by 
the British Alkali Company, to execute, or cause to be 
executed, any repairs to the said messuages, heredita- 
ments, premises, and property, and are not compellable 
to pay or allow to the British Alkali Company any 
sum of money in respect of the repairs or dilapidations 




JudgmenL 
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1849. thereof And that the British Alkali Company may be 
decreed to pay to the Plainti£& what is now due and 
owing to the Plaintifiis for rent of the said messuages, 
hereditaments, premises, and property, since the Britisk 
Alkali Company took possession thereof; and also the 
sum of 39522. 3& 1(2., the balance of the amount agreed 
to be paid to the Plaintiffs for the stock of salt, move- 
able utensils, boats, and materials purchased by the 
British Alkali Company, with interest on such sums 
from the time the same ought to have been paid to the 
Plaintiffs. And that a receiver may be appointed of 
the said works and premises so agreed to be purchased 
by the British Alkali Company, with all proper and 
necessary directions; and that the last-named Com- 
pany may be restrained by the injunction of the Court 
from further interfering therewith; and that the British 
Alkali Company may pay the costs of the suit 

To the relief prayed by this bill, the Defendants have 
set up, — I do not say improperly set up, — every defence 
which the law is supposed to afford them ; and they have 
imposed upon me the duty of examining points, which 
probably would never have occurred to the Defendants 
as ground for resisting the performance of the agree- 
ment of the 5th of May, 1846, if other and more serious 
objections had not presented themselves. 

The first point, which they insist the Plaintiffs are 
bound strictly to prove, is, that they sustain the charac 
ter of managing directors and trustees of the Company; 
and that in such character they represent the Droitwich 
Salt Company within the rule, which, in certain cases, 
allows a few members of a partnership to sue on behalf 
of themselves and their absent copartners. 

In support of their case the Plaintiff Ahave produced a 
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deed, dated the 1st of March, 1826, and made between 1349 
the several persons whose names and seals are there- 
unto subscribed and affixed (except Clay, Rutter, Post, 
Hashold, Langley, Fardon, and Henry and Thomas New- 
man) of the first part, and the said Clay, Rutter, Post, •^^i^'^*- 
Hashold, Langley, Fardon, Henry Newman and Thomas 
Newman, of the second part; purporting to be the deed 
by which the Droii/mch Salt Company was originally 
constituted. And assuming that the Plaintiffs sustain 
the character they lay claim to upon the record, I must, 
prim& facie, I think, assume that the deed is what it 
purports to be, for in that case the deed will come out 
of the proper custody ; at least, if this proof be not 
sufficient, I should not hesitate to give the Plaintiffs 
an opportunity of supplying the deficiency in their 
evidence. 

By the terms of the deed, it is provided, amongst 
other things, that eight of the partners for the time 
being should at all times act as managing partners, 
with power to sell all or any of the partnership pro- 
perty; and that no other person, except the managing 
partners, should have a right to interfere in the manage- 
ment of the concerns of the partnership. And that 
they should hold meetings in manner provided by the 
deed. And that all proceedings of the managing part- 
ners should be entered in a book, to be kept for that 
purpose, and to be signed by the secretary or clerk. 
Provision is also made for the annual change or re- 
election of the managing partners; and it is provided, 
that a book shall be kept by the managing partner, 
containing a list of the number of shareholders for the 
time being, and the number of shares held by each 
partner respectively. It is further provided, that the 

shares are not to be transferable without the consent of 

• 

the managing partners, nor otherwise than by deed, to 
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1849. ^ executed by the vendee or transferree. That no per- 
son shall be eligible as managing partner who shall not 
have previously executed the deed or some instrument 
by which he covenants to abide by the regulations of it 
jitdgmenL r^^ ^QeA. contains an express dauise for the dissoluti<m 
of the Company in manner specified therein. 

The above deed is set out in the bilL The bill also 
states another deed of the 1 8th of June, 1 834, providing 
for the manner in which alterations might be made, by 
which the fundamental rules of the partnership might 
be altered. And also a deed of the 31st of July, 184«0, 
by which the property of the Plaintiffs' Company was 
vested in the persons above mentioned, as trustees of 
the Company. 

Evidence of the The Plaintiffs, having produced the above-mentioned 

wmJconrtito^ deed, have proved by affidavit the signatures and hand- 

' w *fo^*^ writing of between fifty and sixty persons appearing to 

pose of proYing have signed the same. And, supposing the parties whose 

numerons as to cxecutiou of the deed is thus proved to be still share- 

^^^nAe^e l^ol^^^s of the Company, their number will be sufficient 

of the Court ^ brine: this case within the rule, which allows a few 

aUowing a few " 

partners to sae persous, members of a partnership^ to sue on behalf c^ 
^emseiyes and themselves and their copartners; but it is remarkable, 
•there. ^^^ ^£ ^^ persons named as Plaintiffs on this record, 

one only (viz. the Plaintiff, Mr. Blackett) is amongst 
those whose execution of the deed of the 1st of March, 
1826, has been proved by the Plaintiffs; and no evi- 
dence has been given of the execution by the other 
Plaintiffs of the partnership deed, or any such deed as a 
purchaser of shares is required by the partnership deed 
to execute. The only evidence given that the Plain- 
tiffs are the managing partners of the DroUwich Salt 
Company is that of Mr. Bvmipstead, the secretary, who 
says, in his answer to the second interrogatory, " The 
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said Plaintiffs are the managing partners of the said 1849. 
Company, and the only managing partners thereof. They 
were appointed to be so at a general meeting of the 
shareholders of the said Company, held on the 24th of 
Pebroary, IMS, at which I attended as their secretary. •^•*'»«^ 
A minute of their said appointment was entered by me, 
at or about the time of the said meeting taking place, 
in the Minute Book of the proceedings of the said Com- 
pany, which was then in use." 

The Minute Book of the Company is not produced; 
and the Defendants have called for my judgment upon 
the sufficiency of this evidence. I was prepared, at 
the time of the argument, to decide, that, afler all that 
had passed between the parties, if this proof were not 
sufficient, I would give the Plaintiffs an opportunity of 
supplying the deficiency; but, as the Plaintiffs' coun- 
sel insisted that the evidence was sufficient, and that 
the Plaintiffs ought not to be subjected to the expense 
and delay of further inquiry, I have been compeUed to 
consider the point. 

The Plaintiffs' argument was, that Bldckett, at all 
events, was proved to be a partner in the Droitwich 
Salt Company; and that, if all the other Plaintiffs were 
to be treated as strangers, the interest of Blackett alone 
would sustain the suit in its present frame. To the 
abstract principle, upon which this argument must be 
founded, I cannot accede. If the absent partners in a 
numerous partnership are to be bound by proceedings 
taken in their absence, it is indispensably necessary 
that those who represent them on this record should 
have interests identical with the absentees. I do not rely 
upon the principle of the Kinff of Spain v. Madiado (a), 

(a) 4 Rius. 225. 
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1849. ft^^d other cases of that class; because, where the ob- 
jection which prevailed in those cases was not taken 
in limine, and the Court at the hearing was in a con- 
dition to make a final decree, I have sometimes found 
Jtidgmeru. means, at the hearing of the cause, of getting over the 
objection (a). The principle I go upon is, that the Court, 
in making a decree which is to bind absent parties in 
a case like the present, is bound to ascertain, by strict 
proof, that the parties by whom the cause is conducted 
have the interests which they say they have. The ut- 
most, therefore, which I shall at this moment decide is, 
that I will, if necessary, give the Plaintiffs an oppor- 
tunity of proving that they do sustain the character 
they claim, if it should be necessary to do so. 

The next points to be ascertained are, whether the 
Droitwich Salt Company is bound by the agreement of 
the 5th of May, 1846, entered into by Clay on their be- 
half; and whether the Alkali Company are bound by 
the signature of Rufford to the same agreement. 

The proceedings of the Droitwich Salt Company on 
the 2nd of June, 1846, are for the present sufiicient to 
bind the partners in that Company as between each 
other; and the proceedings of the British Alkali Com- 
pany of the 9th of May, 1846, are for the present sufficient 
to shew that the British Alkali Company must be held 
bound by the signature of Rufford to the agreement of 
the 5th of May, 1846. I say "for the present'' for the 
purpose of reserving to myself a discretion to make any 
of the preceding points the subject of inquiry, if the 
Plaintiffs should appear entitled to relief in other re- 
spects. 

I proceed, therefore, now to consider the substantive 
(a) See Benson v. ffadfield, 4 Hare, 32. 
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grounds of defence made to the bill. The first is, that 1849. 
the agreement in writing of the 5th of May, 1846, does 
not contain all the terms of the agreement actually come 
to between Clay and Rufford on behalf of their respective 
Companies ; secondly, that the Plaintiff William Whee- '«v*'*«**^* 
ley Lea had so acted under and with reference to the 
agreement of the 5th of May, 1846, as to be precluded 
from asking the relief which is prayed by this bill, ex- 
cept upon the terms of paying the money ascertained by 
Oreenschield's award ; and thirdly, it was insisted, that 
the agreement of the 5th of May, 1846, was destructive 
of the fundamental objects of the Droitwich Salt Com- 
pany, and was not binding upon the partners therein 
inter se. 

In order to explain my views as to the first and se- 
cond of these points, it is not necessary that I should 
go into the details of the agreement between the Plain- 
tiffs and Defendants. 

The case made by the Defendants upon the first of 
these points is this : That it was part of the agreement 
come to between Cflay and Rufford that the works com- 
prised in the agreement of the 5th of May, 1846, should 
be in fair tenantable condition, with pannage for the 
manufacture of salt in fair working order. Nothing of 
this sort is expressed in the written agreement ; nor, 
as I understand the answer, does Mr. Rufford suggest 
that it was ever intended that any term relating to the 
repair should be contained in the written agreement. 
His understanding of the matter must have been, either 
that the terms as to the repairs should rest in parol, or 
that the alleged stipulation as to repairs should be the 
subject of some separate writing, a point which I do 
not fiad suggested in the answer. It is scarcely neces- 
sary for me to say, that, where an agreement between 
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1849. parties has been reduced into writing, and signed by 
them, the proof must be very clear, which should induce 
a Court to refiise to enforce the written agreement, upon 
the ground that a term of the real agreement between 
Judgment. ^^^ parties has been omitted by mistake. And I have 
examined the evidence in the present case, for the pur- 
pose of seeing whether, if such a case had been set up 
here, the evidence now before me would be sufficient to 
prove it. [His Honour then commented on the evidence 
on this point, and concluded, that the Defendants could 
not avail themselves of the want of the repairs as a bar 
to the present suit.} 

The second point stands on a very different footing. 

Assuming that no definite agreement had been come 
to between Clay and Bufford as to the repairs of the 
works and pannage, it is clear that the Defendants as- 
serted that such an agreement had been come to, and 
that issue was joined upon this between the two Com- 
paniea It is clear also, that Lea and Fardon^ on be- 
half of their respective Companies, referred this matter 
to arbitration. This reference was acted upon, and an 
award made in pursuance of it; and it is no new pro- 
position, that the settlement of such a dispute may be 
a good consideration to support the agreement come to 

Effect of an between Lea and Fardon, And if Lea were sole Plain- 
agreement for a ,j^ , . J 1 • X r . • 

reference to ar- tin on this record, seeking to enforce an agreement in 
Si^teb^w^en ^^^^ ^® aloHiC was interested, I am not prepared to 
a vendor and g^y that the CouTt would give him relief, except upon 

purchaser asto*^ . -^^ 

certain terms, or the terms of his paying the sum awarded, although no 
of Ae c^ta^ binding agreement as to the repairs may originally have 
ACTeu"^*^a? ^^^^ made. And if I am right in this, it becomes a 
suitsubsequent- question whether the Plaintiffs, represented in part by 
the specific per- Lea^ can obtain relief except upon the terms of paying 
^n^^ **^*^® the suiiaa awarded. AD, however, which I need now de- 
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cide is, that the transaction to which Lea was a party 
would not be a bar to the suit, but would affect the 
Plaintiffs' right to relief only as a condition to be impos- 
ed upon them in case they should appear entitled to re- 
lief in other respects. 

Upon the third and only remaining point, that which 
relates to the validity of the agreement of the 5th of 
May, 1846, I shall accede to the Defendants' request, 
and allow the question to be tried at law. 

The Plaintiffs must submit to be bound by any order 
the Court may make for payment of the money awarded. 
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The case, which was settled by the parties, and argaed before the 
Court of Exchequer, except as to a few points on which the di- 
rection of the Court was taken, was not considered by that Court 
to raise the question of the binding effect of the contract upon the 
Drwtwich Salt Company; and the cause has since been set down 
to be reheard before this Court. 



1860. 

MARKER V. KEKEWICH. May sth. 

jjY an indenture of the 16th of October, 1844, Mar- Limitation of 
garetta Marker, in consideration of her natural love and g^JJJ temmto 

for life, with re* 
mainders in tail, subject to a term vested in trustees, the tmsts of which were, in the first place, 
by cutting and selling timber of full growth, or by demising, mortgaging, or selling the estate 
(except the mansion-house), for all or any part of the term, or by all or any of the said ways or 
any other reasonable ways, to raise 30,000^., and pay the same to the parties therein mentioned: 
-^Hddf that, as between the tenants for life not impeachable for waste and the remaindermen, 
the corpus of the estate must bear the charge; and that the interest of the charge must be paid 
by the tenant for life in possession, who in the meantime was entitled (as part of the profits of 
the estate) to the timber, which, as such tenant for life, he had a right to cut. 

The trustees of the term in such a case have not an unlimited discretion to raise the charge 
in such a manner as they may think fit; and it does not follow, that, because their discretion 
in the mode of raising the charge has been honestly exercised, the charse will be left to be fi- 
nally borne by those parties upon whom their act might chance to throw it. 

To a bill by one of the successive tenants for life under the limitation, against the trustees of 
the term and the tenant for life in possession, to restrain the trustees firom raising the 30,000/. 
by sale or mortgage of the estate, until the timber of full growth (of which it was alleged that a 
hurge quantity was standing on the estate,) had been cut and applied towards that purpose, demur- 
rers were allowed. 
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affection for her sons and their issue, and her daughter, 
conveyed to Sir J, Kennaway and iZ. Stephens, and their 
heirs, certain manors, messuages, and lands, in Somerset, 
Devon, and Dorset, including the mansion and grounds 
of Combe, in Devonshire, to the use of /S. /. Kekewich and 
J". Pulman, for a term of one thousand years, "without im- 
peachment of waste, save only the cutting and felling 
of ornamental timber as thereinafter mentioned ; and, 
subject to such term, to the use of Margaretta Marker 
the settlor, for her life, without impeachment of waste, 
save as aforesaid; remainder to the use oi Henry Wil- 
liam Marker for life without impeachment of waste, 
save as aforesaid ; with remainder to the use of Henry 
William Putt Marker for life without impeachment of 
waste, save as aforesaid; remainder to the use of the 
first son of the body of Henry WiUiam Putt Marker, 
and the heirs male of the body of such first son ; and for 
want of such issue to the use of the second, third, and 
every other son of the body of the said Henry WiUiam 
Putt Marker, severally and successively, and the heirs 
male of the body and respective bodies of such son and 
sons; and for want of such issue to the second, third, 
and every other son of the body of Henry William 
barker, severally and successively, and the heirs male 
of the body and the respective bodies of such son and 
sons; and for want of such issue to the use of Thomas 
John Marker for life without impeachment of waste, 
save as aforesaid; remainder to the use oi Richard Mar- 
ker, the eldest son of Thomas John Marker, for life 
without impeachment of waste, save as aforesaid ; with 
remainder to the use of the first and other sons of 
Richard Marker in tail male; remainder to the use of 
John Marker, the second son of Thomas John Marker, 
for life without impeachment of waste, save as afore- 
said; with divers remainders over, and the ultimate re- 
mainder to the use of Henry WiUiam Marker in fee. 
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The declaration of the trusts of the term was in these 
words: — " Upon trust, in the first place, by cutting and 
felling, and selling, and converting into money all or 
any part or parts of the timber now standing and grow- 
ing on the said lands, which is or shall be of full and 
ripe growth, and not ornamental to the mansion at 
Cofube aforesaid, or the pleasure grounds attached there- 
to, or any of the views or prospects of the same; of 
which timber it is hereby declared, that enough of the 
most ornamental shall always remain to preserve the 
beauty of the place unimpaired; or by demising, mort- 
gaging, or selling the premises comprised in the said 
term or any part or parts thereof (save and except the 
mansion-house at Combe aforesaid, and the said several 
manors, messuages, farms, advowsons, rectories, lands, 
hereditaments and premises, situate, lying, or being in 
the said several parishes of Oittisham, Fairway, Hinton, 
and BuckereUj or any or either of them, all of which are 
hereby expressly reserved from sale), and for all or any 
part of the said term, or by all or any of the said ways 
or means, or any. other reasonable ways or means, forth- 
with to levy and raise the clear sum of 10,000Z., and to 
pay the same to the said Margaretta Marker y her exe- 
cutors, administrators, or assigns, or as she or they shall 
order and direct, for her and their own absolute benefit; 
and in the next place, from and immediately after the 
decease of the said Margaretta Marker, by all or any 
of the ways and means aforesaid, to levy and raise two 
several sums of 10,000Z. and 10,000Z., and to pay the 
first of those two several sums of 10,000Z. each, unto 
the said Thomas John Marker, his executors, adminis- 
trators, and assigns, for his and their absolute benefit, 
and to be by him and them received in satisfaction of 
any claim he may have on his brother, whether legal or 
otherwise, under the codicil to the last will and testa- 
ment of his uncle the Rev. Thomas Putt, deceased; and 
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to pay and apply the last of the two several sums of 
10,0002. eachy to such persons and in such manner as 
Margaret Fra/nces Smith, the wife of the Rev. Q, Towns- 
hend Smith, formerly Margaret Frances Marker, shall 
by any writing under her hand appoint, order, and 
direct, and in default thereof, imto her the said Marga- 
ret Frances Smith, her executors, administrators, and 
assigns, for her and their absolute benefit, together with 
interest on the two last-mentioned sums of 10,0001. and 
10,0002., to be computed at 4Z. per cent per annum 
from the day of the decease of the said Margaretta 
Marker, until the full payment thereof respectively." 
And the said indenture provided, that, from and imme- 
diately after the trusts thereinbefore declared of and 
concerning the said term of one thousand years should 
in all respects be fully performed, or otherwise satisfied 
or discharged, or should become unnecessary or inca- 
pable of taking effect, and the said S, T. Kekewich and 
James Pulman, and their executors, &a, should be ftdly 
reimbursed and satisfied all the costs, charges, and ex- 
penses to be occasioned by or relating to the trusts 
thereby in them reposed, the said term should, as to 
such of the manors, capital and other messuages, farms, 
lands, advowsons, and other premises comprised thei^ 
in, as should not have been sold or mortgaged for the 
purposes aforesaid, absolutely cease and determine, and, 
as to such of the said premises as should have been so 
mortgaged, should, subject to such mortgage, wait upon 
and attend the reversion and inheritance of the said 
premises so mortgaged. 

Margaretta Marker, the settlor, died in October, 1844, 
having by her will appointed her son, the said Henry 
William Marker, her sole executor, and who then also 
became the tenant for life in possession of the settled 
estates. He had no issue male. Henry William Putt 
Marker died in 1849, without issue. 
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Richard Marker, the eldest son of Thomas John 
Marker, and the tenant for life next in succession in the 
limitations after the preceding life estate of his father, the 
existing life estate of Henry William Marker, and the 
estate tail in the second and other sons of Henry WiUiami 
Marker, in March, 1850, filed his bill by his next friend 
(he being an infant) against the trustees of the term; 
Henry WiUiam Marker, the tenant for life in possession, 
who was also, as the executor ot Margaretta Marker, en- 
titled to one of the sums of 10,000^.; Thomas John Marker, 
the plaintiff's father, who was entitled to another of 
the sums of 10,000Z., and was also the tenant for life in 
priority to the Plaintiff; John Marker, the brother of 
the Plaintiff, and the next tenant for life in succession 
to him; and 0. T, Smith and Margaret Frances his wife, 
the parties entitled to the remaining sum of 10,0002. 
The bill charged, that the trustees ought to proceed to 
raise the three sums of 10,0002., by cutting and selling 
the timber of ripe and full growth, not being ornament- 
al, so far as the same would extend in the first place, 
and then by a sale or mortgage of a competent part of 
the estate; but that they intended, and the Defendant 
Henry William Marker alleged that they ought, to 
raise the same by sale or mortgage of a competent part 
of the estate, without resorting to the timber, unless in 
case of a deficiency of the proceeds of such sale or mort- 
gage. The bill alleged, that there was upon the estate 
sufficient of such timber to raise 70002. and upwards ; that 
the estate comprised in the term was much more than 
sufficient to raise the entire 30,0002. ; but if the same 
were whoUy raised by mortgage, the inheritance would 
be unnecessarily burdened, and the Defendant Henry 
WiUiam Marker would be benefited at the expense 
thereof, by being enabled to fell and sell the timber, 
and apply the proceeds to his own use. The bill prayed 
a declaration of the Court, to the effect that the parties 

YOL. Tin. X H. w. 
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interested in remainder and reversion under the settle- 
ment were entitled to have such timber cut and sold, 
and the proceeds applied towards payment of theSOyOOOZL, 
and that the remainder thereof only should be raised by 
such sale or mortgage; and it prayed an injunction to 
restrain the trustees from raising by sale or mortgage 
more than the deficiency of the said three sums, after 
the proceeds of the timber should have been applied; 
and also to restrain the Defendant Henry William 
Marker from felling the timber, or appropriating it to 
his own use. 



The Defendant Henry William Marker^ the tenant 
for life in possession, and Kekewick and Pul/many the 
trustees of the term, severally demurred to the bilL 



ArgummL 



The Solidtor-Oenerdl, Mr. Lloyd, and Mr. Oiffard, for 
Henry WiUiam Marker; and Mr. Rov/ndeU Palmer and 
Mr. AmpJUett, for the trustees, in support of the de- 
murrers. 



Mr. Wood and Mr. Sandys, for the Plaintiff, relied 
principally on the declaration of the trusts of the term, 
that the charges should ^'in the first place'' be raised 
by means of the timber. 



The foUowing cases were cited: — On the refusal of the 
Court to assume the exercise of a discretionary power 
given to trustees, even in cases where the trustees had 
failed or declined to exercise it: Maddison v. Arir 
drew (a), Oower v. Mainwaring (b), Cowley v. Hart- 
stonge (c), Bwrges v. Lamb (d), Piper v. Piper (e). Penny 



(a) 1 Ves. 67. 
(6) 2 Ves. 87. 
(c) 1 Dow, 378. 



(d) 16 Ves. 174. 

(e) 3 My. & K. 159. 



CASES IN CHANCERY. 



297 



▼. Twn9r (a), Fordjfce v. Bridges (6). On the nature or 
extent of the control which the Court would exercise 
over powers Tested in trustees: Brown v. Higgs (c). On 
the manner in which the Court would regulate or mar- 
shal the interests of the several parties entitled to the 
timber and the inheritance, where the timber had been 
applied in satisfaction of debts or incumbrances in the 
case of a tenant for life not impeachable for waste: Dor 
vies V. Weicomb (d) ; and where the timber had been se- 
vered in the case of a tenant for life impeachable for 
waste: Tooker v. Annedey (e). And on treating timber 
either as in the nature of rents and profits or as part of 
the inheritance : Ferrand v. Wilson (/). 



I860, 

Markka 

Kbkbwich. 

ArgvmeiU* 



Vics-Chanobllob : — 

My opinion as to the proper conclusion to be come to judgment, 
upon these demurrers has undergone no change from 
the moment I felt that I was in possession of the real 
question raised by the pleadinga In order to explain 
my views, the case must be noticed under two dif- 
ferent aspects : First, as between the parties entitled 
to the charges created by the settlement of the 1 1th of 
October, 1844, on the one side, and the persons entitled 
to the estates subject to the charges on the other ; and 
secondly, as between the tenant for life of the estates 
subject to the charges on the one side, and the parties 
entitled in remainder on the other. 

The former of these questions may be dismissed with 
a passing observation. It is only for the sake of giving 



(a) 2 Ph. 493. 

(b) Id. 497. 

(c) 8 Ves. 670. 



(d) 2 Sim. 425. 

(e) 5 Sim. 235. 

(/) 4 Hare, 373, 374, 
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distinctness to the latter question that it requires even 
such an observation. It is admitted on all hands that 
the parties entitled to the charges have prim&facie a right 
to have those charges raised in the manner most bene- 
ficial to themselves. The limits, if any, of this right 
must be found in the obligation which this Court in 
some cases imposes, in compelling parties to exercise 
their paramount rights in the manner least injurious 
to others, as (for example) in the case of marshalling 
assets, and some cases of contribution. The argument, 
therefore, in this case was properly confined to the lat- 
ter question. 



It was said for some of the demurring parties, that 
the trustees had an unlimited discretion to raise the 
charges in such way as they thought fit; and that, if 
their discretion were but honestly exercised, the Court 
would leave the charges to be finally borne by those 
parties upon whom the mere act of the trustees might 
chance to throw it ; and the case of Brown v. Higgs (a) 
and other cases of that class were cited in support of 
the argument. It was this argument which for the mo- 
ment embarrassed me. I felt satisfied that it could not 
be sound; and assuming that the case of the Defendants 
might require my adoption of the argument, I did not 
at once see my way to the conclusion that I am about 
to state. If the argument were right, the trustees, by 
postponing the raising of the charges until after the death 
of the tenant for life, might throw the whole burden of 
principal and interest upon the inheritance ; or, by enter- 
ing into possession of the estates in the first instance, 
and collecting the rents and profits, including the tim- 
ber which the tenant for life sans waste might cut, they 
might deprive the tenant for life of all benefit under 



(a) 8 Vea. 561. 
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the settlement ; or, by pursuing the course which it is 
the object of this bill to restrain, namely, by raising the 
charges immediately by sale or mortgage, they might 
apportion the charges between the tenant for life and 
remainder-man in proportion to their respective inter- 
ests in the estates. It is impossible that I can ascribe 
so capricious an intention to the settlor unless the words 
of the settlement imperatively require it. Now, nothing 
can, in my opinion, be more clear than the intention of 
the settlor in this case as expressed in the settlement 
She intended that her estates in the first instance should 
be subject to certain charges in favour of the persons 
to whom those charges are given ; and, subject to the 
charges, she has given her estates to a tenant for life 
unimpeachable for waste, with remainders over. All 
else in the settlement relating to the manner of raising 
the charges, is mere machinery for carrying out the in- 
tentions I have described. It follows, that, as between 
the tenant for life and the remainder-man, the tenant 
for life must pay the interest of the charges, and the 
corpus of the estate must bear the charges upon it The 
tenant for life, in the meantime, is entitled, as part of 
the profits of the estate, to the timber, which a tenant 
for life not impeachable for waste has a right to cut> 
as between himself and the remainder-man. 
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As the course about to be pursued by the trustees 
will do that which as between the tenant for life and 
remainder-man I think is right, I need not say what 
course the Court would take at the hearing of the cause, 
if a different course had been pursued by the trustees. 
The case cited from Simon's Reports (a) is, I think, an 
authority in favour of this view of the question. The de- 



(a) Davies v. Wescomb, 2 Sim. 425. 
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mmren, therefore, must be allowed in the usual wajr, 
unless the costs have been made a matter of arrange- 
ment between the parties 




MEMORANDUM. 

The above case was the last which was heard before 
Sir James Wigram in Court Some matters relating to 
business which had preyiously been before him were 
afterwards disposed of at his private residence. 



The remainder of the cases reported in this Volume 
were decided by Sir J. L. Knight BrucCy Vice-Chancel- 
lor, on the days on which his Honour heard the causes 
and matters in the paper of the Vice-ChanceUor 
Wigram, 
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BIRD V. LUCKIE. June I4th, 

T' 15^, db 27th. 

• RA WLINS, by his will, dated the 25th of Octo- A testator, after 

ber, 1839, devised and bequeathed his estate and effects rewd^^State 

to Charles Freeth, upon trust, after payment of his debts J^^\®^^^ 

and certain legacies and annuities, (which annuities he grandson, the 

charged upon specific portions of his leasehold estates), ceased daughter, 

to invest the surplus monies arising from the rents and r'^ted tham, hi 

profits, or otherwise from his estate and effects, as the <^« ^ «^^' 

* ' ^ son should die 

same should reach a sufficient amount; and when and under twentj- 
80 soon as his grandson, Edwin Rawlins Withers^ then sue, then to pay 
a minor, should attain twenty-one, to assign the lease ^ofitouiito Ld 
of the house in which the testator's business was car- amongst his (the 

testator^s) '^next 

ried on, and give up the business, furniture, and effects, of kin, in such 
and pay and transfer such monies, investments, and se- S^ot M*is" 
curities to and for the absolute use and benefit of the g^y^^^^Jy?*® 

statute of Dis- 

eaid Edward Rawlins Withers, his executors, adminis- tnbutions,'' and 

in case the 

trators, and assigns, and thenceforwards to receive the grandson should 
rents and profits of the said residuary estate, and pay ^gj^nty^e 
the surplus thereof, after satisfaction of the annuities, without leaving 

, , , ,. . issue, or such 

to Edwin Rawlins Withers, until none of the annuitants issue should die 

under t\irentV' 

should be left surviving ; and then to pay the whole of the one, or unmar- 
net rents and profits to Edmin Rawlins Withers during ^^^^^5^^^''''* 
hb life. And the testator declared that in case Edwin distribute the 
Rawlins Withers should have issue, then, but not other- residue amongst 
wise, he {Edwin Rawlins Withers) should have full Ste'^f ^ 
power to appoint, give, or bequeath the said residuary proportions and 
estate unto and among such issue as he should direct; Held, th&t the 
and that the said trustee should, upon the death of ^ext^ofkinof 
Edwin Rawlins Withers, and of the last surviving an- h^g^^'^*^ 

iiuitant, transfer all such residue to such issue, upon this, notwith- 
standing his 

sole next of kin, 
at the time of making the will, and at the time of his death, w&s the grandson of the testator, 
to whom the life-estate was given, and the sole next of kin of the grandson at the same times 
was the father of the grandson, the husband of the deceased daughter of the testator. 

The mere circumstance that a gift to the next of kin of a testator is not immediate, but is con- 
tingent upon a future event which might or might not happen, is insufficient to render the de- 
scription applicable only to such person or persons as should form the class at the time of the oc- 
cuirence of the event. 
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1860. ^^^f ^®^> ^^ them attaining twenty-one or marrying, but 
not before; and in case Edwin Rawlins Withers should 
die without having made any such appointment or dis- 
position, leaving such lawful issue, the testator direct- 
StatemiKt. ^^ ^i^^^ jj^jg trustee should assign the whole of the said 

residue unto and among such issue of Edwin RwuMns 
Withers, in equal proportions. And the will proceeded, 
" And in case the said Edwin Rawlins Withers shall die 
under the age of twenty-one years without lawful issue, 
then upon trust, that he^ the said Charles Freeth, his 
executors, administrators, or assigns, do and shaU pay 
and apply the surplus net rents and profits of all my 
trust estate unto and amongst my next of kin, in such 
proportions and manner as is provided by the Statute of 
Distributions, until the last of the said annuitants shall 
depart this life; and in case the said Edwin RawUna 
Withers shall die after twenty-one years of age without 
leaving la^vful issue, or such lawfol issue of the said 
Edmn Rawlins Withers shall die under twenty-one 
years of age or unmarried, or without lawful issue, then 
upon trust, that he, the said Charles Freely his execu- 
tors, administrators, or assigns, do and shall, when the 
last of the said annuitants shall die, but not before, dis- 
tribute the whole of the residue of my said estate unto 
and among my said next of kin, in such proportions 
and manner as aforesaid." 

The testator, by a codicil, made in 1841, substituted 
Luckie as his trustee in the place of Freeth. The tes- 
tator died in 1841. Ed/win Rawlins Withers afterwards 
died, a minor and without issue. 

Edwin Rawlins Withers was the next of kin of the 
testator at the time of making his will and codicil, and 
at his (the testator's) death. The defendant, Oeorge 
Withers, the father of Edmn Rawlins Withers, as the 
heir-at-law and personal representative of Edmn Raw- 
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Una Withers, claimed the residuary estate of the testator 
under the devise and bequest in the will to his next of 
kin ; and the surviving brothers of the testator^ and the 
children of a sister, who would have been the next of 
kin of the testator at the time of his death, if Edwin 
Rawlins Withers had not been living, and who became 
such next of kin upon the death of Edwin Ra/wUns 
Withers, claimed such residuary estate under the same 
devise and bequest. 



903 
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Mr. WaJker and Mr. Kenyan Parker, for the Plaintiffs, ArgumenL 
the executors, and for the trustee. 

Mr. Wood, Mr. Bacon, Mr. Lloyd, Mr. Olasse, Mr. J. H, 
Palmer, and Mr. Surrage, for the brothers of the testator 
and the children of his sister. 

The SoUcitor^eneral and Mr. Prior, for the father 
and personal representative of Ed/win Rawlins Withers. 

The points taken in the argument are all adverted to 
in the judgment. The following cases, which are ar- 
ranged in the order of their occurrence, were cited : — 
Marsh v. Marsh (a), HoUoway v. HoUoway (b), Jones v. 
CoJbeck (c). Doe d. Gamer v. Lawson (d). Miller v. 
Eaton (e), Bird v. Wood (/), Briden v. Hewlett (g), Las- 
bury V. Newport (h), Clapton v. Bulmer (i), Urquhart v. 
Urquhart (k), Booth v. Vicars (I), Jenkins v. Oower (m), 
Seifferth v. Badhomin), Say v. Creed (p), Bradley v. Bar- 
low (p), and Ware v. Rowland (q). 



(a) 1 Bro. C. C. 293. 

(b) 5 Ves. 399. 
(e) 8 Ves. 38. 

(d) 3 Ea^t, 278. 

(e) G. Coop. 272. 
(/) 2 S. & S. 400. 
(g) 2 My. & K. 90. 
(h) 9 Beav. 376. 



(t) 5 My. & Or. 108. 
(k) 13 Sim. 613. 
(I) 1 Coll. 6. 
(m) 2CoU. 537. 
(n) 9 Beav. 370. 
(o) 5 Hare, 580. 
(p) Id. 689. 
(q) 2 Ph. 635. 
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1860. ViOB Chanoellob: — 

In the circumstances of this case it is impossible to 
be surprised at the dispute which has arisen as to the 
meaning of the words ^* unto and amongst my next of 
kin in such proportions and manner as is provided by 
the Statute of Distributions/' and the words *^ unto and 
among my said next of kin in such proportions and 
manner as aforesaid," contained in the will of Mr. 
RawlinSy the testator in t^e cause. On one side it is 
said, that the next of kin intended must be considered 
as having been the person or persons (whether one only 
or several) who should be the testator's next of kin at 
the time of the testator's death; for the word "then" 
which precedes (though not immediately) each passage, 
is said to refer to an event and not to time; and there 
is nothing, it is contended, in the context to change the 
ordinary meaning of the words "next of kin," or to 
make them descriptive of a class to be ascertained other- 
wise than at what is alleged to be the usual time, namely, 
the decease of the testator. On the other side it is said, 
that the context alone, or aided by extrinsic facts, shews 
that the next of kin intended must have been tihe per- 
son or persons who should happen to be the testator's 
next of kin at or immediately af)ier the time of the 
death of JEchvard Rawlins WitherSy or the time of the 
death of the survivor of the testator and Edward Maw- 
line WiiherSy or the time of the failure of Edward Raw- 
lins Withers' issue. 

Now, supposing the will, either alone or with the co- 
dicil, to be read without reference and without regard 
to any extrinsic fact, to any extrinsic state of circum- 
stances, I apprehend that the right construction of the 
words in question must be the first su^ested: — ^that is, 
the next of kin meant must be held to be the person or 
persons answering the description of the testator's next 
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of kin at the time of the testator's death. So much is, I 1850. 
think, clear. The mere circumstance that the gift to 
the next of kin was not immediate but was contingent 
upon a fixture events which might not or might happen, 
being insufficient to render the description applicable ^^^^innent, 
only to such person or persons as should happen to form 
the class at the time of the occurrence of the event, 
the context having nothing, as I conceive, to make it so 
applicable, and neither of the instruments disclosing 
the fact of Edwi/n Rawlins Withers having been the per- 
son who would have taken the testator's whole personal 
estate, had he died intestate at the time when he made 
his will or when he made his codicil; and if we were 
to suppose invalidity in the testator's, or his daughter's, 
marriage to be shewn to have existed, so as to exclude 
lawful relationship between him and his grandson, and 
this state of things to have been known to the testator 
when he made his will, the consequence must, in my 
opinion, be the same; that is, the next of kin intended 
must, I apprehend, be held to be the next of kin at his 
death. 

But do the extrinsic facts actually established by 
the evidence, as it truly stands, make any diiSerence? 
They are these: the testator had not, when the will 
was made, or afterwards, a wife or any child living. He 
had had a daughter, who married Oeorge Withers, men- 
tioned in the will, and by him had a son, Edwin Raw- 
lins Withers, also mentioned in the will, to whom I have 
before alluded. Edwin Rawlins Withers was, when the 
will was made, and continued to his death, to be the 
only living descendant of the testator. Edwin Ra/idins 
Withers and Oeorge WiOhers both survived the testator, 
who most be taken to have known, when he made his 
will, the state of his family at the time. The testator, 
when he made his will, and also when he made his 
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1850. codicil^ and also at his death, had collateral kinsmen 
living, of whom some were nearly related and well 
known to him. But, of course, at each period, Edwin 
Rawlins Withers was the testator's sole next of kin, 
and at each period George Withers was Edwin Ratdins 
Withers' sole next of kin. Edwin Rcmlins Withers never 
was married. He was a minor when the testator died. 
Such being the facts, it is impossible to deny plausi- 
bility at least to the argument, that the testator, by the 
expression ** next of kin," did not mean the person who 
was his next of kin at the time of making the will or 
the codicil, or the person or persons who should be his 
next of kin at the time of his death. These facts, how- 
ever, do not shew the testator's language to have been 
senseless or absurd, or contrary to law, if understood 
otherwise than as contended by that argument. Nor 
can a bequest by a widower of all his property to his 
grandson, being his sole descendant, for life, and after- 
wards to the children of the tenant for life, if any, ab- 
solutely, but if no child, then to the tenant for life, 
absolutely, although he is a minor, although he is not 
the testator's only near relative, and although the minor's 
nearest relative is a stranger in blood to the testator, 
be justly termed eccentric, capricious, or prodigiously 
improvident, in the absence of special circumstances 
rendering such a disposition in the particular case, or on 
particular grounds, censurable. But if it could be so, 
still, no man is bound to make a will in such a manner 
as to deserve approbation from the prudent, the wise, 
or the good. A testator is permitted to be capricious 
and improvident, and is moreover at liberty to conceal 
the circumstances and the motives by which he has 
been actuated in his dispositions. Many a testamentary 
provision may seem to the world arbitrary, capricious, 
and eccentric, for which the testator, if he could be 
heard, might be able to answer most satisfactorily. And 
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this is one among the reasons that may be and have 1350. 
been judicially given^ against readily attributing to 
men mistakes in the language that they use in their 
wills, and against departing from the proper sense of 
their words, without something more than conjecture, •'^**V'»«»<- 
without something more than the mere opinion of the 
interpreter, however wise he may be, that the language, 
construed according to the rules of idiom, would make 
an eccentric or inconvenient provision, — reasons which 
may not always have been adhered to, which may pos- 
sibly be at variance with some particular instances of 
construction now of settled application in some par- 
ticular cases, but which, I apprehend, are generally true 
and sound. 

Having on the present and former occasions consi- 
dered the authorities cited at the bar, and so far as I am 
aware every printed authority from Marsh v. Marsh (a) 
downwards, whether as to real or as to personal estate, 
bearing directly or importantly on a question of this 
species, I cannot represent myself as satisfied that they 
can all be reconciled together, that some are not sub- 
stantially inconsistent with others. Two of the least im- 
portant are Oodkin v. Murphy (b) and Booth v. Vicars (c), 
both decided by myself, if, indeed, they are of any im- 
portance at all. Nor should I have mentioned them, 
but for the purpose of saying, that though not satisfied 
of the incorrectness, I have some doubt of the correct- 
ness of these two decisions. Certainly I do not dissent 
from what Mr. Justice Dampier said in the case o{ Driver 
V. FramJC'(d)y where he thus expressed himself: — "If a 
testator expresses an intention precisely, in clear and 
positive terms, and there is no legal objection to it, no 

(a) 1 Bro. C. C. 293. (c) 1 Coll. 6. 

(6) 2 Y. & C. O. C. 351. (i) 3 M. & Selw. 31. 
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IQSQ^ inconvenience arising tmm a literal adherence to such 
intention, so expressed, is to be regarded. The case is 
very different where the intention is not fully espressed, 
but is to be collected and inferred as only probable. 
Judgmetu. jn ^hat case, the probability, from which the intention 
is to be inferred, may be outweighed by the improbabi- 
lity that the testator could intend to make a distribu- 
tion of his property, attended with such inconveniences 
as would follow from carrying into execution his sup- 
posed intention. But strong as a conjecture may be 
that such was the intention. Lord Haardwicke in Lomax 
Y.HohndeH(a) says, 'Whatever the intention is, if theife 
are not words in the will to warrant it, either express or 
implied, it cannot have effect/ And Lord Mansfield, 
in Fen v. Lowndee (b), speaking of the testator whose 
will he was then construing, says, 'though this was 
manifestly his intention, I was extremely afraid there 
were not words enough to warrant us to put this con- 
struction upon it' And in a case before this Court in 
Easter Term, Doe d. Hick v. Dring (c), the Court held 
that real estate did not pass by the words ' all and sin- 
gular my effects of what nature or kind soever,' though 
it could not be well doubted, on the facts of that case, 
that the testator meant to dispose of the whole of his 
property/' And I assent also generally to what Lord 
jEUenborough, when disagreeing in his conclusion from 
the rest of the Court on that occasion, said in these 
terms — '' supposing the intention upon the face of the 
will to be clear, it is difficult to say what words, by which 
such intention is clearly expressed, or from which it is 
manifestly and with certainty to be implied, are not 
also capable of giving effect to it. When I speak of 
certainty, I must \>q understood to speak of moral cer- 
tainty, the only certainty which relates to this subject^ 

(a) I Ves. 294. (b) 4 Burr. 2250. (c) 2 M. & Selw. 448. 
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and hardly any certainty upon any moral subject can |g^ 
be predicated which does not admit some degree of mere 
possibility to the contrary (a)." 




It may be said, that to construe the will according to Judgment 
the contention of the administrator of Edmn Rawlins 
Withers, is to allow in effect no operation to the gift 
to the next of kin, as the testator was, when he made 
his will, and remained, a widower. This remark may 
be of weight in some cases. I can conceive the possi- 
bility of a question of construction turning on the point 
that words in one sense are superfluous and inoperative, 
and in another operative and efiicient. But applied to 
a will such in character, and containing such limita- 
tions, as the present, the observation has, I think, no 
weight. 

It has been argued forcibly, that the reference in the 
will to a plurality, or possible plurality of persons, as 
the testator's next of kin, is decisive, or very strong 
against George Withers' claim. I do not, however, 
agree to this. I do not see why it should be supposed, 
that when the testator made his will, or made his codi- 
cil, he contemplated as impossible to happen, in his 
lifetime, any event which was then possible to happen 
in his lifetime, though in fact it did not. Now, of 
course, Edwin Rawlins Withers might have died in the 
testator's lifetime, leaving or not leaving issue. Cer- 
tainly it was, both in 1839 and 1841, possible, and I 
do not suppose it was prodigiously improbable, that the 
testator's next of kin at his death might be two or more 
persons (descended or not descended from the testator), 
whose shares of his personal estate, if he had died intes- 
tate, might have been equal or unequal 

(a) M. & Selw. 50. 
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1850. 




Judgment, 



On the whole, the extrinsic facts do not appear tome 
such as to render it necessary or safe to construe the 
will differently from the manner in which, without proof 
of them, it would have been right to construe it ; and, 
therefore, I must read " next of kin/' as meaning next 
of kin at the testator's death; a conclusion at which I 
have arrived, not very willingly, the effect being to take 
the bulk of his property from his family in a manner 
that it may be fairly conjectured he would himself be 
disposed to prevent, if he could have a voice in the 
matter; but we are allowed to hear him only through 
his will and codicil. 



June 17 th. 

The Court, in 
the admiiiistra« 
tion oi assets, 
enforced against 
the estate yolun- 
tary assign- 
ments, made by 
the testator, of 
annuities, mort- 
gage-debts, and 
policies of assu- 
rance, of which 
assignments no 
notice had been 
given in his 
lifetime to the 
mortgagors or 
grantors, such 
assignments 
containing co- 
venants for fur- 
ther assurance 
by the testator, 
his executors 
and adminis- 
trators. 



COX V, BARNARD. 

A HE testator, John Lyde, by several voluntary assign- 
ments, dated on the 3rd of June, 1842, assigned to John 
Barnard and Elizabeth Porter, among other things, a 
sum of 1350Z., and the arrears of interest thereon, se- 
cured by an indenture of mortgage of the 20th of May, 
1836 ; a sum of 400Z. assigned to John Lyde, the testator, 
by the same indenture, of the 20th of May, 1836; an 
annuity of 231 Z., payable during the life oi Henry Carey, 
secured by an indenture of the 27th of November, 1837, 
and the arrears thereof; an annuity of 832. 10«., payable 
during the life of Thomas Salidmry, and the arrears 
thereof; an annuity of 120Z., payable for ninety-nine 
years from the 7th of April, 1838, if certain persons 
should so long live, secured by an indenture of the 7th 
of April, 1838, and the arrears thereof; a policy of as- 
surance, granted by the Pelican Insurance Company, 
dated the 22nd of November, 1827, for the sum of 800/., 
payable on the decease of the said Saiisbury; and an an- 
nuity of 500Z., payable during the lives of Thomas Dun- 
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conike and Lady Edward Thynne, and the life of the 
survivor, secured by an indenture of the 13th of April, 
1843, and the arrears thereof. No notice of the assign- 
ments was given in the lifetime of John Lyde, the tes- 
tator, to the grantors of the annuities, or to the mort- 
gagors, or to the insurance office. 

The deeds of assignment contained a covenant for 
further assurance, which was in the following form : — 
" That he the said John Lyde, and his executors or ad- 
ministrators, and every other person claiming by, from, 
or under, or in trust for him or them, shall and will, at 
all times, upon every reasonable request, and at the costs 
and charges of the said John Barnard and ElizahethPor- 
ter, or the survivor of them, his or her executors or ad- 
ministrators, or their or his or her assigns, make, do, 
and execute, or cause to be made, done, and executed, 
all such further and other lawful and reasonable acts, 
deeds, assurances, and things, for the better and more 
effectually assigning, assuring, and confirming the said 
annuity or annual sum and premium hereinbefore as- 
signed, or intended so to be, unto the said John Bar- 
nard and Elizabeth Porter, their executors, &c.; and 
also for enabling them to receive, recover, and enforce 
the payments thereof, upon the trusts aforesaid, in man- 
ner aforesaid, according to the true intent and mean- 
ing of these presents, as by the said John Barnard and 
Elizabeth Porter, their executors, &c., shall be reason- 
ably required.'' 

By an indenture of the same date as the assignments, 
the trusts of the several annuities and sums comprised 
in the assignments were declared to be for the testator 
John Lyde, for his life, and after his decease, upon trust 
for the Plaintiff Eldza Emma Cox, for her life, for her 
separate use, with remainder for her children. 

VOL. VIII. T H. w. 
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The bill alleged that the assignments of the Srd of 
June, 1842, were made without consideration; and that 
the Plaintiff was advised, that it was doubtful whether 
such assignments were yalid for the subjects therein 
comprised, or some of them ; and it charged, that, if the 
assignments were invalid, the property comprised in 
them ought to be administered as part of the personal 
estate of the testator. 



On the cause coming on for further directions, the 
Vice-Chancellor desired that the counsel for the parties 
who contended that the voluntary deeds did not bind 
the estate of the testator, should first be heard. 



Argument, 



Mr. Walker and Mr. CanJcrieriy for the Defendants, 
cited Ward v. AucUand (a). 



The Vicb-Chancbllor said, that the covenant for fur- 
ther assurance created a debt; and that, if the cove- 
nantor died solvent, the covenant must be performed. 

Mr. Walker suggested, that the Court might give the 
party claiming the benefit of the covenant the oppor- 
tunity of bringing an action. 



Judgment, 



The Vicb-Chancbllor, after reading the covenants for 
further assurance in the assignments, which his Honour 
required to be produced, said, that the Court of Cfum- 
eery undertook to administer the estates of deceased 
persons, and it was the duty of the Court to do so, if 
practicable, without sending parties to Courts of law; 
and there was no reason for sending this case to a Court 

(a) 8 Beav. 201. 
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of law. He did not say the Court would specifically 
perform the covenant; but all the covenantee required 
was damages, and those damages the Court of Chancery 
could in such a case estimate and give better than a 
Court of law. His Honour said, that it was not neces- 
sary for him to decide, and he did not decide, whether, 
without the covenant for further assurance, the volun- 
tary instrument would prevail; but the covenant being 
there, the Court would fasten upon it, and hold that 
the assignment operated to bind the estate. 



See Williamson v. Codnngtorty 1 Ves. 514 ; Belt's Sup. 216. 



1850. 




JvdginerU. 



PEAKE V, LEDGER. 

JL HE Plaintiff and the Defendant were the executors 
of PascaU, the testator. The Defendant owed the tes- 
tator, at the time of his death, 9002. and 23002. upon 
promissory notes, such sums and interest being also col- 
laterally secured by memoranda signed by the Defend- 
ant, charging property belonging to him therewith. The 
bill sought payment of these debts and interest. 



Mr. Wood and Mr. Simpson for the Plaintiff. 

Mr. Prior y for the Defendant, objected that the per- 
sons interested in the testator's estate should be made 
parties to the suit. 

Mr. Wood mentioned Franco v. Franco (a), May v. 
Selby (6), and Bridget v. Hames (c). 

Mr. Prior said these were cases of trustees not of ex- 



June 17 th. 

One of two exe- 
cutors may sue 
the other execu- 
tor for an ac- 
count and pay- 
ment of monies 
owing by such 
other executor 
to the testator 
at the time of 
his death, and 
to such a suit 
the persons be- 
neficially inter- 
ested in the 
estate are not 
necessary par- 
ties. 



(a) 3 Ves. 75. (b) 1 Y. & C. C. C. 235. (c) 1 Coll. 72. 
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ecutors. As between the executors all the Court could 
do would be to adminster the estate; and that it was 
not the course of the Court to do in the absence, not 
only of every party beneficially interested, but also of 
every creditor. This money was in the hands of one of 
the executors; why should the other executor take it 
from him? The Defendant represented the whole estate 
of the testator as fully as the Plaintiff did. How was 
the order of the Court to be framed? Was the Defend- 
ant to be ordered to pay the money to the account of 
himself and his co-executor? The form of the suit was 
perfectly novel. 



Judgment, 



ViCB-CUANOELLOR : — 

If this case had been before Lord Rosslyn, he would 
probably have said, as he did in Franco v. Franco, "what 
can such an objection mean?"" Let an account be taken 
of what was due from the Defendant to the testator at 
the time of his death for principal and interest, and 
whether any, and, if any, what part thereof has since been 
paid and satisfied; and let the Master compute interest 
on such principal sums from the decease of the testator: 
my opinion being, that, if one of two executors be in- 
debted to the testator at his death, the other executor 
has a right to have the account taken against him with- 
out bringing before the Court the parties beneficially 
interested in the estate. 



On the cause coming on for further directions, the 
Court ordered the mortgaged property to be sold, and 
the proceeds of the sale to be paid into Court. 



Ti 
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WILLIAMS V. ROBERTS. j^^ 25th, 

2ethj d: 27tL 

HE Plaintiffs, WMiams, Atkroyd, and Pricey were Jurisdiction in 
contractors for the execution of works comprised in a ^to^exJcntion 
contract called the MuUeton Tunnel Contract, on the "P^yJ^dg- 

' xnent against a 

Oxford^ Worcester diXiA. TTofo^Aampton Railway; and the Defendant at 

. lft^> on the 

Defendant Roberts was a sub-contractor for making ground of a sub- 
certain excavations and embankments, forming a por- J^rVtSSf 
tion of such works. Disputes arose between them; and atiaw,ofhi« 

* ^ claims under 

in January, 1848, the Defendant brought an action the judgment 

.„ lor a valuADie 

against the Plaintiffs for damages, in not having sup- consideration, 
plied him with sufficient waggons, rails, sleepers, and ^^^ Slaw*" 
other materials, for not keeping the water from the notwithstand- 

, , , . mg that a rule 

excavations, for not providing sufficient kilns for obtained by the 

1 -I*!/* 1 ij 11 -I* t n -i_ I^efendant at 

burning bncks, for goods sold and delivered, for work law, to set aside 
and materials, and for money paid to and for the Jn^i^'J^^d 

Plaintiffs. By the particulars of demand the Defend- ^^ ^^^^ subse- 
quent release, 

ant claimed 3,9922. to be due from the Plaintiffs. The had been dis- 
action came on for trial at Gloucester in August, 1848; ^^ofauStA* 
and after the trial had occupied a considerable time, a <i«e»^eiaonthe 

-^ ' same ground 

verdict was directed to be entered for the Plaintiff in ^ ^een set 

aside ov the 

the action, for the damages alleged in the declaration Court of law. 
and 40^. costs, subject to the award of an arbitrator, Although the 
to whom the cause and all matters in difference be- ^reiA^k said 
tween the parties were referred. The arbitrator made ^i® "^ *^®„ 

^ nature of a bill 

his award in November, 1848; whereby, among other in equity to be • 
things, he awarded that the Plaintiffs should pay JBo- the oppression 
berts 501 damages, above his costs and charges; and tiff-"*(3Bkck. 
that the bricks ^;herein mentioned should be taken by ^°™- ^i^^^,» y®* 

•^ the Defendant 

the Plaintiffs, who should pay Roberts 393/. 2s. on the at law is not, 

either by the 
existence of 
that remedy, or by having unsuccessfully resorted to it, precluded from bringing his original bill 
in equity for relief against the Plaintiff, in a case where the Court of law has set aside the writ 
in a summary proceeding. 
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Williams 

V. 

Roberts. 



Statem€fU, 



20tli of November, 1848; and that each party should 
pay their own costs of the reference, and half the costs 
of the award. 

On the 30th of December, 1848, the Plaintiff WU- 
liams and the Defendant Roberts met at StrcUford-anr 
Avofiy when (according to the affidavit of WiUicmui) 
Williams offered Roberts 2002. in discharge of Jiis claims 
under the award'; but Roberts stated that he would not 
take less than 2502. WiUuims subsequently saw the 
clerk of his solicitor, Mr. OriffUhs, and procured a re- 
lease to be prepared for the settlement of the matters 
between the Plaintiffs and Roberts, leaving blanks for 
the date and consideration. On the 3rd of January, 
1849, Williams again met Roberts at Strai/ordron-Avonf 
and it was then agreed between them that Williams 
should pay Roberts 2001. in cash, and give him a bill 
for 502. at six months date; and Williams inserted the 
date, " 3rd of January," and the consideration^ "2502." 
in the release; and the release was executed by Roberts 
the following morning at Warwick, and the execution at- 
tested by an attorney there. By this instrument Roberts 
purported to release the Plaintiffs from all claims, de- 
mands, damages, costs, and charges whatsoev^; and 
upon its execution Williams paid Roberts 2002. in bank 
notes, and gave him a bill of exchange, accepted by 
Wmiams, for 502. On the 10th of January, 1851, Mr. 
Griffiths, the Plainti&' attorney, by letter informed Mr. 
Smith, the attorney of Roberts, of the execution of the 
release, adding: " I am entirely ignorant how you stand 
with Roberts, but I think it right to give you notice of 
the release, that you may not incur further trouble and 
expense about the taxation. K the release had not 
been executed, my clients would have moved to set 
aside the award, but its goodness or badness is now of 
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no consequence/' Mr. Smith, the attorney of Roberts, 
notwithstanding this notice, in Easter Term, 1849, en- 
tered up judgment in the action for the 502. The 
Plwitiffs thereupon obtained a rule of the Court of 
Exchequer, requiring Roberts to shew cause why the 
judgment signed in the action, and all subsequent pro- 
ceedings, should not be set aside. On the 1 1th of June, 
1849, cause was shewn, and the rule was discharged. 
Mr. Smith proceeded with the taxation of the costs of 
Roberts of the action, and obtained the Master's allo- 
catur for 3722. in respect of such costs. 



1850. 

Williams 

o. 
Roberts. 

St€Uemeni, 



Upon the discharge of the rule for setting aside the 
judgment, on the 11th of June, 1849, the Plaintiffs 
sued out their writ of audit& querela, and writs of venire 
facias and supersedeas founded thereon, directed to the 
Sheriff of OUyacestershire, which set forth the pleadings 
in the first action, the award, and the release of the 3rd 
of January, 1849; and required Roberts to shew cause 
before the Court of Exchequer, why the Plaintiffs 
should not be discharged from the said damages and 
judgment so recovered by Roberts against the Plaintiffs, 
and all executions thereupon, and to do and receive 
what the said Court, according to law, should think 
just; and, in the meantime, whatsoever execution by 
preteict of the said judgment, by whatsoever writ direct- 
ed against the Plaintiffs, was thereby superseded, and 
the Sheriff was thereby ordered to forbear from arrest- 
ing the persons, or seizing the lands or tenements, or 
taking the gooda or chattels of the Plaintiffs, or either 
of them, upon the said judgment, or any execution 
thereon. 



On the 7th of May, 1850, Roberts, by Mr. Smith, ob- 
tained a rule, requiring the Plaintiffs to shew cause 
why the writs of audita querela, and the writs of venire 
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V. 

Roberts. 
Statement, 
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facias and supersedeas, should not be set aside. The 
rule was argued on the 8th, 10th, and 11th of June, 
1850; and upon the 12th of June, 1850, the Court of 
Exchequer ordered that the rule should be made absolute. 

Roberts by Mr. Smith then issued execution against 
the Plaintiffs for the 50Z. damages and 3722. costs ; and 
the Sheriff proceeded under the writ to levy the same 
upon the goods and chattels of the Plaintiffs. 

On the 18th of June, 1850, the Plaintiffs filed their 
bill, praying that Roberts might be ordered to do all 
such acts as should be necessary and proper for giving 
effect to the release of the 3rd of January, 1849; and 
that he, his attomies and agents, might be restrained 
from proceeding to arrest the persons, and from seiz- 
ing the lands and tenements, or taking the goods and 
chattels, of the Plaintiffs, or any of them, under the 
said execution; and also from causing the Sheriff to sell 
or dispose of their, or any of their, goods, chattels, or 
effects, or otherwise further levying the said damages 
and costs. 



An injunction ex parte was obtained, in conformity 
with the prayer. A motion was now made to dissolve 
it. The affidavits filed on both sides were voluminous; 
and in substance were the same as those which were 
made and relied upon on the several arguments which 
had taken place before the Court of Exchequer. It 
was proved, that the proceedings in the action and on 
the reference had been conducted by Mr. Smith, as the 
attorney for Roberts; and it was not denied, that the 
costs of these proceedings were still due to Mr. Smith 
from his client. It was attempted to be shewn, that 
Roberts was in solvent circumstances, and that he 
was kept out of the way by and for the purposes of 



StatemerU, 
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Smith; and there was evidence that Roberts had given i860. 
Mr. Smithy some time in 1848, his promissory note for ^^~J^7^ 
750L in which another person had joined as a surety; »• 

ROBBRTS. 

but there did not appear any probability that Mr. 
Sm^itii could recover his costs from Roberts personally, 
or otherwise than by means of the proceedings against 
the Plaintiffs; and with regard to the promissory note, 
it was said to be invalid, in so far, at least, as it was 
given for costs which were then not incurred. The 
affidavits brought forward against the injunction stated, 
that the Court of Exchequer had discharged the rule 
for setting aside the judgment, and had made absolute 
the rule for setting aside the audita querela, on the 
ground that the release of the 3rd of January, 1849, 
had been contrived and obtained for the purpose of de- 
frauding Mr. Smith of his costs. That this had been 
the opinion of the Court of Exchequer, and the reason 
of the judgments of that Court, was not denied ; but 
the Plaintiff Williams, by his affidavit, said, that, in 
the discussion and treaty between him and Roberts, 
which terminated in the execution of the release, the 
litigation which might still longer take place between 
the parties, some threatened proceedings to set aside the 
award, and some liability the Plaintiffs were under for 
Roberts in a guarantee they had given for him in an- 
other matter, were mentioned and considered; and 
Roberts then informed Williams that he had given Mr. 
Smith a security for his costs of the proceedings; that 
the compromise and release took place entirely from 
the desire and anxiety of the Plaintiff Williams (and, 
as he thought, of Roberts) to terminate the litigation 
and differences in a manner beneficial to both parties. 
That neither the Plaintiffs nor their attorney received 
any notice from Mr. Smith not to compromise the said 
matters, or not to pay Roberts the sums awarded to 
him ; and that there was not any collusion or intention. 
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Williams 

V, 
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on the part of WHliama, in the arrangement and com- 
promise, to deprive Mr. Smith of his cost& The affida- 
vits on the other side denied this statement, and alleged 
various acts and declarations of the Plaintiffs, and 
their attorney and his clerk, from which it was inferred 
that the object of the payment of the 250t by WiUiams 
to Roberta^ and of the provisions c£ the release, had 
been to intercept the claim of Mr. Smith to be paid his 
costs of the action under the award. Upon these state- 
ments there were conflicting depositions. It did not 
appear that any apprehension had been entertained by 
Mr. Smith of any attempt being made to settle the mat- 
ters in dispute between the parties without his know- 
ledge ; or that any express notice had been given by Mr. 
Smith to the Plaintiffs, or their attorney, not to settle 
the action with Roberts without satisfying Mr. Smith's 
claim for costs. It could not, however, be doubted* 
that the Plaintiffs and their attorney knew of such 
claim of Mr. Smith. 



Argument, 



\ Mr. Russell, Mr. Brown, and Mr. Oiffard, for the motion 
to dissolve the injunction, argued — ^First, that the case 
l^as entirely at law, and one in which this Court had 
no jurisdiction. Th^ release of the damages and costs 
recovered by the action, if effectual, was nothing more 
than a legal defence against further proceedings in the 
same cause; a defence capable of being raised at law, 
aiid which had, in fact, been set up at law in two distinct 
forms, — by the moticm to set aside the judgment, and 
by the audita querela; and in both of these forms the 
question had been decided by the Court of law. This 
Court could not be made a Court of appeal from the 
Exchequer. There was no precedent of the interference 
of a Court of equity to establish a defence to a legal pro- 
ceeding on a ground which might be set up at law, — 
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and was (if any thing) a defence at law; and certainly 
the Court would not interfere in a case where the 
alleged drfence had actually been set up unsuccessfully 
at law. Equity would interfere where the circumstances 
of a case afforded no legal remedy, but not where there 
was a legal remedy, which the Court, whose proper office 
and duty it was to administer such remedy, had, after 
hearing the jHirtieB, refused to ap^y. The interposi- 
tion of equity in such a case would be, in fact, an inter- 
ference with the powers of a Court of law in matters 
especially within the jurisdiction of that Courts — ^its 
mode of deaUng wHh its own process. The power of 
every Court over its own process was unlimited, for 
the purpose of preventing it from being abused : Cocker 
V. Tempest (a). The contrcd of the proceedings in a 
cause like that between the present parties before the 
Court of Emhequer, was entirely within the discretion 
of that Court; and where a release had, as in this case, 
been obtained fraudulently behind the back of the at-> 
tomey, the Court would not permit it to be pleaded: 
Jones V. Bonner (6). It was now a common exercise 
of the equitable jurisdiction of a Court of law, to pre- 
vent a release or other instrument from being pleaded, 
where, to admit such a plea, would be to give effect to 
a manifest fraud: Phillips v. Clctgett (c). 



1850. 



V^ILLLAMS 
V, 

Roberts. 



Argwm^. 



The audita querela was analogous to a plea puis 
darrein continuance: Turnery. Davies(d); and the pro- 
cess of the Court in that form of proceeding was equally 
within the dominion of the Court of law. 

Secondly. — Supposing this Court would interfere, it 



(a) 7 M. & W. 502. 
(6) 2 Exch. 230. 
(c) IIM. & W.84. 



(d) 1 Wms.Sauiid.l37,n., 147, 
n. (1). See GUes v. HtUt, 1 Exch. 
701; 3 Exch. 18. 
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Argument, 



would not be in this form of proceeding. The writ of 
audita querela was " in the nature of a bill of equity 
to be relieved against the oppression of the Plaintiff:" 
3 Bla. Com. p. 406. Treating the audita querela as of 
this nature^ the Plaintiffs should have brought their 
bill of review. 



Thirdly, upon the merits. — Although it has been held 
that the attorney of a Defendant has no such interest 
in a suit as to prevent the parties from compromising it 
without his consent: Quested v. CaUis (a); yet, it is 
there expressly laid down, that the case of the Defend- 
ant's attorney " bears no resemblance to the lien which 
the attorney of a Plaintiff has upon his demand in the 
suit '' Q>) ; and the instances are numerous in which 
the Court has interfered to protect and enforce the lien 
of a solicitor upon a fund or subject which he has re- 
covered in a suit (c). The affidavits in this case dis- 
close a case from which it is impossible not to conclude 
(as the Court of Exchequer on both occasions in fact 
concluded,) that the object of the Plaintiff WilUarriSy in 
the transaction with Roberts, was to deprive the at- 
torney of Roberts of the power of recovering his damages 
and costs; and this is not the less fraudulent, because 
the Plaintiff sought himself to profit by the contrivance, 
by lessening the amount which he and his co-plaintiffs 
were liable to pay. 

Fourthly.— The statements upon which the injunc- 
tion was obtained ex parte were defective, in not stating 
that the Court of Exchequer had, in their judgments 
on the case, proceeded on the ground of fraud. It was 
not enough to state simply the orders which were made, 
without the reasons given by the Judges of the Court 



(a) 10 M. & W. 18. 
{h) Id. p. 20. 



(c) See White v.Pearce, 7 Hare, 
276, and the cases there cited. 
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for their order; and this was such a suppression of a 
material fact as was alone a ground for discharging the 
order. 
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Williams 

V. 
ROBBRTfl. 



The Solidtor-Oeneral, Mr. Peacock, and Mr. Hare, ^^^^^*- 
for the Plaintiffs, in support of the injunction. 

First.— ^The case is one in which equity will interpose 
on the ground that it is against conscience, that a party, 
having released his right under a judgment, and re- 
ceived the consideration for such release, should still 
proceed to enforce his judgment. The Plaintiffs are en- 
titled to require that the Defendant shall enter up satis- 
faction on the judgment, or, at least, that all proceed- 
ings shall be stayed ; and that the Defendant shall, in the 
meantime, be restrained from levying the damages and 
costs which he has released. It is said, that it is a mat- 
ter in which, in a proper case, the Court of law would 
relieve on a summary application. But the fact, that 
Courts of law take upon themselves in modem times to 
do, by new forms of proceeding, what had not formerly 
been done, does not destroy the jurisdiction of this 
Court : Bromley v. Holland (a). It is not attempted 
to obtain the aid of this Court on the ground that the 
Court of law has revised relief; it is, therefore, unneces- 
sary on the part of the Defendant to argue that there 
is not an appeal from the Court of Exchequer to this 
Court, no such appeal being made; but the Plaintiffs 
contend, that they have a right, in the circumstances 
of this case, to protection, by the injunction of this 
Court, independently of any legal right which they 
might have, and without being obliged to resort to such 
legal right. The Plaintiffs have, certainly, proceeded 
at law so far as they were able ; and the fact of such 

(a) 7 Ves. 19, per Lord Mdon, 
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WiLLUMS 

RonntTs. 

Argument. 



proceedings having been taken, may be adverted to 
for the purpose of shewing that the Plai^ld^ have not^ 
without necessity, and until they had exhausted all 
other steps, resorted to their equitable remedy. 

[Vicb-Chanobllob: — ^A Court of law may set aside a 
judgment if unfairly obtained ; but the existence or ex- 
ercise of that power by the Court of law does not pre- 
vent the party affected by the judgment from filing his 
bill for relief in this Court. What has taken place in the 
Court of Excheqaer must be treated as shewing the opin- 
ion of learned and competent Judges on the case sub- 
mited to them; but still that opinion or decision is not 
binding on this Court.] 



Secondly, upon the merits. — It has been held in one of 
the latest cases on the lien of an attorney, that such lien 
on a judgment is merely a claim to the equitable interfer- 
ence of the Court to have the judgment held as a secu- 
rity for his costs; and that he has no authority over the 
execution of a writ of ca. sa., so as to carry it into effect 
against the order of the Plaintiff, even though the 
Plaintiff and Defendant should collude to deprive him 
of his lien : Barker v. St, Quintin (a). There was at 
one time a difference of practice at law: Middleton v. 
HiU (h) ; but the rule at present is, that the cross rights 
of the parties to costs may be set off without regard to 
the liens of their attomies: Lees v. KendaU (c), HaU v. 
Ody (d). It is a principle of this Court, that the lien of 
the solicitors cannot interfere with the equities between 
the parties: Bawtreey. Watson (e), Ex parte Rhodes (f). 
In this case, moreover, the lien of the solicitor for his 
costs was clearly superseded, or, at least, was postponed 



(a) 12 M. & W. 441. 
(6) 1 M. & Selw. 239. 
(c) 5 N. & M. 340. 



(d) 2 B. & P. 28. 

(e) 2 Keen. 713. 
(/) 16 Ves. 639. 
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upon his taking the security, which it is not denied 
that he has taken: CoweU v. Simpson (a). There is no- 
thing in the evidence sufficient to displace the Plain- 
tifTs oath that there was no fraud or collusion in the 
release; and in such a case the Court would give effect 
to that instrument: Moore v. AngeU (b). It is clear and 
undisputed, that the Defendant Roberts has received 
the 2602. in consideration of the release, and in respect 
of his damages and costs; and it is nevertheless insisted 
in his name, that the process to recover the same dam- 
ages and costs may be executed by his attorney without 
regard to what he has already received ; that, in fact, 
he may, to the extent at least of the 2502., recover the 
same monies twice over. Equity would not permit this 
to be done. 



1850. 

Williams 

V. 

Roberts. 
ArgumeiU. 



Thirdly, upon the pleadings. — ^The judgments of the 
Court of Excheqaery upon the two applications before 
them, are stated upon the bill. The grounds of those 
judgments, or, in other words, the opinions expressed 
by the Judges on delivering those judgments, are not 
set out. It is not usual or necessary to state on plead- 
ings the particular language used in Court; it is suffi- 
cient that this Court will assume the judgments of 
the Court of Exchequer to have been given for adequate 
reasons. 



ViCE-Ch ANCELLOR : — 

I am not satisfied that the Plaintiffs, in applying for 
this injunction, disclosed to the Court all that they 
might and ought to have disclosed on the subject of it. 
I prefer, however, not to dispose of the motion before 
me on that ground; and I shall dispose of it upon the 
merits in other respects. 

(a) 16 Ves. 275. 
(6) Bail Court— Per Mr. Justice Coleridge, 9th May, 1847. 



Judgment. 
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If the motives and conduct of the Defendant Roberts, 
in the transaction of obtaining the 250Z. and giving the 
release, are to be considered as free from fraud and from 
unfairness, I do not think that the Plaintiffs are entitled 
to relief in this Court against him, whether Roberts is 
now acting spontaneously, and for his own purposes, or 
as the instrument of Mr. Smith. The transaction, re*- 
garded as one altogether fair on Roberts' part, — ^regarded 
as on his part the transaction of an honest man, must, 
I think, be considered as one very much to his prejudice, 
—as one in which undue and improper advantage was 
taken of him. If the injimction is to stand, it can, I 
think, only do so on the ground that his motives and 
conduct in the transaction were not free from unfair- 
ness. Now, that they were unfair in the sense of inten- 
tion and endeavour on his part to obtain advantage, 
dishonestly or unjustly, at the expense and to the loss 
of the Plaintiffs, for the benefit of Roberts himself or 
Mr. Smith, I am not only not satisfied, but think that I 
ought, upon the evidence, firmly to disbelieve. Were, 
however, the views and intentions of Roberts in the busi- 
ness directed against the interest of Mr. Smith? They 
may possibly have been so in a manner not consistent 
with propriety. But if they were, Roberts must, I think, 
be deemed in this respect to have strayed from the right 
way not without the company of the Plaintiffs; for the 
evidence convinces me, that if there was a design un- 
favourable to the payment of Mr. Smith's bill, that de- 
sign was not confined to his client, but extended itself 
to one, at least, of the paymasters of the sub-contractor 
and to their attorney. It appears to me that there was 
a total absence of sympathy with Mr. Smith in his not 
unnatural desire that his bill of costs should, in some 
manner or another, be paid : that not even Mr. Orif- 
fiths was touched ; — that this want of sympathy was 
more than passively felt by those equally whom Mr 
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Smith had been pursuing, and by him on whose behalf 
or in whose name he had pursued them ; and that, if 
the wish to substitute the unsubstantial possibility of 
Mr. Roberts and his surety in the place of the sub- 
stantial power of arresting the persons or taking the 
goods of Messrs. Williams Jk Co. (whom I consider as 
having both persons and effects forthcoming), was felt 
by their creditor, it was felt equally by one at least of 
themselves. 
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Upon the whole, whatever views the affidavits rea- 
sonably explained, and the documents reasonably read, 
may give of Roberts* conduct in the so-called compro- 
mise; but which was, I think, not truly a compromise 
at all (for the doubtful validity of the award was, I am 
convinced, a mere pretence, and if believed by Roberts^ 
unadvised and unassisted as he was, makes the case of 
the Plaintiffs in equity not a whit better), I am of 
opinion that the conduct of Mr. Williams and of Mr. 
Griffiths in the transaction was such as to render it 
wholly unfit for this Court to interfere in favour of the 
Plaintiffs. 

It is said, that, to refuse the interposition of the Court 
of Chancery^ after what has taken place in the Court 
of Exchequer^ must leave Messrs. Williams & Co. de- 
prived of their release, and remediless as to their 260Z. 
That may possibly be so: — but if it is so, a Court of 
equity is not therefore to assist schemes and contriv- 
ances such as that before me, — is not therefore to afford 
its aid to the inventors and constructors of such things 
in disentangling themselves from toils of their own set- 
ting — " Whoso diggeth a pit shall fall therein ; and he 
that roUeth a stone, it will return upon him.'' 



It has been said, also, that the Court ought to inter- 
VOL. VIII. z H. w. 
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Judgment 



pose, provisionaUy at least, as the facts are contended 
to be, at present, insuflSciently known, and to be capa- 
ble of elucidation by further evidence. My view of the 
matter is not so. The disputed or obscure facts are, I 
think, not wanted here. There are circumstances sub- 
stantially confessed on the part of the Plaintiffs, and 
some most plainly proved, which render, in my judg- 
ment, further investigation unnecessary; a-nd however 
little I may find to praise in the conduct of Mr. Roberts, 
— ^however fiiUy I may agree to the position, that the 
mere circumstance of the perfect validity of the award 
would be insufficient of itself to defeat the Plaintiffs, — 
to the position, that a man is at liberty to compromise 
a litigation effectually without the consent of the at- 
torney conducting it for him, — and to the position also, 
that the decisions of the Court of Exchequer upon the 
rules do not take away or interfere with the jurisdiction 
of this Court, — I am of opinion that justice to debtors, 
creditors, and attomies in general, as well as to the 
particular litigants and the particular attomies now 
before me, requires not only that I should dissolve this 
injunction, but that I should not refuse the costs of the 
motion. 
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DANFORD V, CAMERON. j^ ^^^^ 

XT appearing, by affidavits, that proper diligence had Where a party, 
been used to serve the Plaintiff personally with a sub- wSrnot be' 
poena for costs, but that he could not be discovered, — pe^^n^i^wrr- 

ed, service «f 
the subpoBBa 

The Vice- Chancellor ordered the service on the for costs wag 
town agent of the country solicitor of the Plaintiff, (if substituted ©n 
the town asent's name was alone upon the record as ^^^ *^^ **®S* 

° *^ or country soli- 

solicitor for the Plaintiff in the cause,) or otherwise "tor, (or both, 

- .1.1 ,..i^ both names 

upon both the town agent and the country solicitor were on the 
whose names were upon the record, to be deemed good motion ex* 
service upon the Plaintiff. P»^^ 

The order was made upon motion ex parte, it appear- 
ing, by reference to the Registrar s Book, that an order 
for substituting the service of the subpoena had been 
made in a case of iV^cik v. Oains, (31st March, 1847); 
and the Registrar stating that inquiry had then been 
made into the practice, and that the Court was, on that 
occasion, satisfied that notice was not required as a 
foundation for the order. 



Mr. W: W. Cooper for the motion (a). 



(a) See llmUer'i case, 6 Sim, 429. 
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MEMORANDA. 

In June, 1850, Lord CoUenhamy Lord Chancellor, 
was created Viscount Crowhurst and Earl of CoUenham; 
and his Lordship having afterwards resigned the Great 
Seal, Lord Langdale, Master of the Rolls, the Right 
Honourable Sir Lancelot Shadwell, Vice-Chancellor of 
England, and Mr. Baron Rolfe, were appointed Com- 
missioners for the custody of the same. 

On the 15th July, 1850, the Great Seal was delivered 
to the Right Honourable Sir Thomas WUde, Knight, 
Lord Chief Justice of the Court of Common Pleas, who 
was created Baron Truro. 

Sir John Jervis, Enight, her Majesty^s Attorney- 
General, was appointed Lord Chief Justice of the Court 
of Common Pleas, in the place of Sir I7u>mas Wilde; Sir 
John RomiUy, Enight, her Majesty's Solicitor-General, 
was appointed to be her Majesty's Attorney-General, in 
the place of Sir John Jervis ; and A. E, CotMum, Esq., 
one of her Majesty's Counsel, was appointed to be her 
Majesty's Solicitor-General, in the place of Sir John Po- 
miUy, and subsequently received the honour of Enight- 
hood. 

Sir Lancelot ShadweU, Vice-Chancellor of England, 
died in August, 1850. 

Sir James Wigram resigned his office of Vice-Chan- 
cellor on the 26th of October, 1850. 
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PRINCIPAL MATTERS. 



ABATEMENT. 
See EviDEycB, 1. 

ABSENT PARTIES. 
See Joint Stock Company. 

ACCOUNT. 

See Contract, 3. 
Jurisdiction, 1. 

ACQUIESCENCE. 

See General Order, 23rd of April, 

1796. 

ADMINISTRATION SUIT. 

See Parties, 3. 
Settlement. 

ADMINISTRATRIX. 
See Husband & Wife. 

ADVERSE TITLE. 
See Discovery, 3. 

AFFIDAVIT. 

It is only in very special cases, and 
not at the option of the parties, that 



affidavits are admitted on a motion, 
after it has been opened to the Court. 
The East Lomcaahvre Railijoay Co, v. 
HcUtersUyf 86 

AGREEMENT, 

See Champerty. 
Ship, 1, 2. 

AMENDED BILL. 

See General Order XXXVII. of 
August, 1841. 

ANNUITY. 

See Charitable Bequest, 1. 
Voluntary Assignment. 
Wife. 

1. Interest not given on the arrears 
of an annuity, xmpaid for several years 
during the progress of the cause — 
although the suit was instituted by, 
and a receiver appointed on the appli- 
cation of, the residuary legatee--^d 
the surplus income out of which the 
annuity was payable was brought into 
Court, and made productive. Taylor 
V. Tayhr^ 120 

2. In order to entitle an annuitant, 
whose annuity is payable £rom a fund 
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APPOINTMENT. 



CHARITABLE BEQUEST, 



which has been lHt)ught into Court, 
to any profit which may have been 
made by the investment of the arrears 
of his annuity, he should procure the 
arrears to li set apart Ld distin- 
guished from the goieral estate. lb. 

3. The claim of an annuitant to 
interest is not affected by the circum- 
stance that the annuity is secured by 
a term of years, of which he is him- 
self trustee, if his title to the annuity, 
in the drcumstances of the case, is 
one of sufficient doubt to require the 
direction of the Court — S&mbh. lb. 

4. An annuitant who has esta- 
blished his right to an annuity in a 
proceeding directed by the Court for 
trying such right, may immediately 
apply for the: appropriation . of' the 
portion of the fdnd necessary for its 
payme^tr-^^eiwfi^. lb. 

ANSWER 
See General Order XXXVII. op 

AXTGU&T, 1841. 
HUSBAKD ANI> WiFB. 

The effect to be given to the an- 
swer to an original bill, after such bill 
has been varied by amendment. At- 
torney-General V. Thompaon, 118 

ANTICIPATION CLAUSE 
See Appointment. 

APPEAL. 

APPROPRIATIOK 
iSfeeCosTS^ 1. 

APPOINTMENT. 

See Trustee and Cestui que trust, 

1, 3. 

Under a power to charge an estate 
with a sum not exceeding 1000^., for 



the portion or portions of a younger 
child or younger children, the donee 
of the power appointed the 1000^. 
to a married daughter for her sepa- 
rate use, with a restraint upon anti- 
cipation during the coverture; and it 
was held, that the izrterest of the ap- 
pointee might lawfully be so restrict- 
ed by the terms of the appointmentv 
Dickinson v. Mori, 178 

APPROPRIATIOK 

See Annuity, 2, 4. 

AUDITA QUERELA. 
See Jurisdiction, 6, 7. 

BOUNDARY. 

See Specific Perfcmimance, I. 
Vendor AND PtTRCHASER, I. 

CHAMPERTY. 

An agreement may amount to 
champerty or maintenance, or savour 
of champerty, though made between 
persons not standing in ihe relation 
of solicitor 'and client, or in any ana- 
logous relation; and such an agreo- 
ment, if not amounting strictly to 
champerty or maintenance, so as to 
constitute a punishable c^nce, may 
still be against the policy of the law, 
and mischievous ; and such as a Court 
of equity oo^t to kliscourage and re- 
lieve against. Reyndl v. Sprye, 274 

CHARGE 
See Tenant for Life and Remain- 

DERICAN, 1, 2. 

CHARITABLE BEQUEST. 

1. A direction by will to pay into 
a certain bank '^a yearly sum of 
lOOL for the sole use and' benefit of 
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any of the ministers and members of 
the churches now forming upon the 
apostolical doctrines brought forward 
by the late Edward Irving, who may 
be persecuted, aggrieved, or in pover- 
ty, for preaching or upholding those 
doctrines; or half the sum may be ap- 
propriated for the benefit of the 
church founded by the late Edward 
Irving in Newmamrstreet :'^ — Udd, to 
be a valid charitable bequest of a 
perpeti;ial annuity. AUomey-Generod 
V. Latoes, 32 

2. It is not necessary, to constitute 
a good charitable bequest, that the 
objects to be benefited must be shewn 
to be of necessity a permanent and 
enduring class; for, if the objects 
should fail, the Court may adnunis- 
ter the charity cy pris. lb, 

CHILDREN. 

See Settlement. 

A residuary gift to trustees, with a 
direction to apply such part of the in- 
terest as they might deem necessary in 
the maintenance of all and every the 
testator's grandchildren, the children 
of the testator's two sons, until they 
severally attained the age of twenty- 
one, and to accumulate the surplus ; 
and when and as each of such grand- 
children should attain the age of 
twenty-one years, to pay to each of 
them 2000^. ; and as soon as all and 
every the said grandchildren should 
have attained their ages of twenty- 
one, to pay and divide the trust-fimd 
unto and amongst all and every his 
said grandchildren : — Held, to be a 
gift for the benefit of all the children 
of the testator's two sons, bom or to 
be born, — not confined to children 
liviug at the death of the testator, 
and not distributable upon the 
youngest grandchild for the time be- 
ing attaining twenty-one; but that, 
on attaining twenty-one, the grand- 
children were entitled to the interest 



on their presumptive shares, until 
another grandchild should be bom. 
Mainivaring v. Beevor, 44 

CHOSE IN ACTION. 

See VoLUNTABY Assignment. 

CHURCHWARDEN. 

On an application for the confirma- 
tion of a report approving a scheme 
for the administration of a charity 
estate, of which the churchwardens 
and overseers of the parish were the 
trustees, (one of the purposes of which 
scheme was to provide for the repair 
of the church), it was held that a 
churchwarden, who had been newly 
appointed, and had not been served 
with the proceedings, was at Ubertjr 
to present a cross-petition, for the pur- 
pose of opposing the confirmation of 
the report, upon grounds not appear- 
ing upon the report nor brought be- 
fore the Master. In re LoppingUm 
Paris/t, 198 

CLASS. 
See Next op Kin, 2. 

COLLIERY. 
See Inspeotion. 

CONSIDERATION. 
See Fraud, 4. 

CONSTRUCTION. 

See Chabttable Bequest, L 
Children, L 
Evidence, 2. 
Legal Estate. 
Mines. 

Next op Kin. 
Remoteness, 1, 3, 4, 5. 

CONTINGENT GIFT. 
See Next of Kin, 2. 
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CONTRACT. 



DEBTOR AND CREDITOR. 



CONTRACT. 

See Aqbeement. 

Ship Registry Acts. 

1. Suggestions made by a vendor 
or purchaser as to the course which 
might be adopted for the purpose of 
obviating difficidties in the comple- 
tion of a contract, are not to be ta^en 
as an abandonment of the original 
contract, and the substitution of a 
new one. Morvro v. Taylor, 61 

2. If time is to be considered as of 
the essence of a contract, that point 
must be made promptly. Id. 62 

3. Disputes hEiving arisen between 
a Railway Company and a contractor 
employed in making the railway, — 
the Company, insisting upon a right 
under the contract, owing to the al- 
leged defitult of the contractor, to dis- 
charge him, take possession of the 
line and materials, and complete the 
works themselves; and the contractor 
resisting such claim, imputing the 
backward state of the works to the 
acts of the Company, and holding 
forcible possession; — collisions occur- 
ring between the workmen of the 
two parties, each being charged with 
impeding the operations of the other; 
and the completion and opening of 
the railway for traffic being iu the 
meantime delayed, — the Coiuii, on the 
application of the Company, restrained 
the contractor from continuing on the 
line or interfering with the operations 
of the Company ; directed an account 
of what was due to the contractor for 
works and materials done and pro- 
vided, without' regard to the formal 
certificates of the Company's engi- 
neer; and an issue to try whether the 
Company, at the time they proceeded 
to enter upon the works and remove 
the contractor, were lawftdly justified 
in so doing; reserving as well the 
question of the right of the contractor 
to compensation for loss of profit on 
unexecuted works, as all other direc- 



I tions, until after the trial and the re- 
port. The East Lam^iM/re Railway 
Company v. HaUersley, 72 



COPYHOLDS. 
See Statute 3 <k 4 Will. 4, c. 104. 



COSTS. 

See General Order, 23rd of April, 

1796. 
Jurisdiction, 5. 
Remoteness, 2. 
Service. 
Specific Perforuance, 3. 

Where a legacy has been severed 
from the general estate, and becomes 
the subject of a suit, by the result of 
which the estate will not be affected, 
the costs of the suit are borne by the 
fund constituting the legacy, but the 
appropriation or investment by the 
executor of a particular sum to an- 
swer the legacy, where the question 
which arises upon it is a question 
between the general estate and the 
legacy, does not relieve the general 
estate from the costs of the suit. At- 
torney-General V. Lowes, 32 



COUNTRY SOLICITOR. 

See Service. 

COVENANT. 

See Voluntary Assignment. 

CY PRES APPLICATION. 

See Charitable Bequest, 2. 

DEBTOR AND CREDITOR. 

See Executor. 

Husband and Wife. 



DISCOVERY. 
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DECREE. 

See Jurisdiction, 5. 

1. The Court gave some of the De- 
fendants the option of taking an issue 
on a question of fact arising in the 
cause, and dismissed the bill against 
another Defendant. The option not 
being declared, owing to the death of 
one of the Defendants between the 
hearing and the judgment, — on the 
application of the Defendant who was 
ordered to be dismissed, the Court 
directed a separate decree to be drawn 
up as to that Defendant. Bdahcum 
Y, Ferdval, 157 

2. The death of a Defendant be- 
tween the hearing of the cause and 
the judgment does not render a bill 
of revivor necessary prior to drawing 
up the decree. lb, 

DEEDS. 

See Jurisdiction, 1. 

DEFAULT. 
See Life Assurancs. 

DEMURRER. 

See General Order XXXVIT. of 
August, 1841. 
Tenant for Life and Remain- 
derman, 3. 

DEVISE. 

See Legal Estate. 
Mines. 

DIRECTORS. 

See Joint Stock Company. 

DISCOVERY. 
See Inspection. 

1. Where the respective titles al- 
leged by the Plaintiff and Defend- 
ant were antagonistic, — ^the Plaintiff 
claiming the reversion in lands alleged 
to be in the possession of the Defend- 
ant as lessee, and the Defendant claim- 



ing to be entitled in fee to such lands, 
but admitting that he derived his 
title under a person alleged by the 
Plaintiff to have been lessee only, and 
that the parcels mentioned i^ the 
deed under which he claimed, in some 
respects, although not wholly, corre- 
sponded with the parcels described in 
the demise to such alleged lessee : it 
was held, that the Plaintiff was enti- 
tled to a discovery of such parcels, 
and to a production of so much of 
the purchase deed as described them. 
Attorney-General v. Thompson, 106 

2. A Plaintiff is not entitled to 
discovery of documents, the right to 
the possession or inspection of which 
is not necessary to the proo^ and is 
only consequential upon the existence 
of the title he claims, that title not 
being admitted, — ^but where the Court 
finds upon the answer, that, although 
the title of the Plaintiff is not ad- 
mitted, the question as to the exist- 
ence of such title is a question to be 
tried, — ^the Plaintiff is entitled to the 
discovery and production of particu- 
lars material to establish his case on 
such trial lb, 

3. Considerations of the limits of 
the right to discovery, in cases of ad- 
verse title, of the deeds and evidences 
in the possession of the Defendant. 

lb, 

4. Distinction between cases in 
which discovery is sought of evidence 
relating to the items of an account, 
the right to which is disputed, and 
cases in which it relates to the fun- 
damental question in dispute, — ^the 
right to the account. Id. 115 

5. The Court will in many cases 
compel a Defendant to answer direct 
questions, the answer to which the 
Court may be less ready to allow a 
Plaintiff to seek by examining the 
papers of his opponent. Id, 116 

DISMISSAL OF BILL. 
See Decree, 1. 
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EVIDENOK 



FRAUD. 



DISTRIBUTION (PERIOD OF). 

See Children. 
Next of Kin. 

EQUITABLE ESTATK 
See Legal Estate. 

EQUITABLE RELIEF. 

See Champerty. 
Jurisdiction, 2. 
Life Assurance. 
Public Policy. 

EVIDENCK 

See Fraud, 5. 

Joint Stock Company. 

Jurisdiction, 2. 

Vendor and Purchaser, L 

1. Where witnesses were examined 
diudng the abatement of a suit occa- 
sioned by the death of parties, the 
depositions of those who did not at 
the time of their examination know 
of the death of the parties which had 
caused the abatement, were received, 
and the depositions of those who did 
know such fexits were suppressed. 
Owrtia v. Fvlbrook. 29 

2. Acts or communications of the 
parties after an agreement, may be 
evidence of facts existing at the time 
of the agreement material to its con- 
struction, but not to determine its 
meaning. Mon/ro v. Taylor, 56 

3. In a suit for the administration 
of a trust, where the parties bene- 
ficially interested are before the Court, 
the trustees, although plaintiffs, ought 
not to enter into evidence as to facts 
relating to or shewing the respective 
rights of the cestuis que trust. GircUe- 
atone v. Creed, 208 

4. Evidence of the number of per- 
sons constituting a partnership, for 
the purpose of proving that they are 
so numerous as to bring the case 
within the rule of the Court allow- 
ing a few partners to sue on behalf 
of themselves and others. Ctay v. 
Eufford, 286 



EXECUTION. 
See Jurisdiction, 6. 

EXECUTOR 

See Costs, 1. 

Stat. 3 <k 4 Will. 4, c. 104. 

One of two executors may sue the 
other executor for an account and 
payment of monies owing by such 
other executor to the testator at the 
time of his death ; and to such a suit 
the persons beneficially interested in 
the estate are not necessary partie& 
Feake v. Ledger, 313 

FRAUD. 

1. The application of the rule of 
the Court to dismiss a bill in which 
the title to relief is founded upon 
allegations of fraud, if such fraud be 
not proved, depends not upon the 
use or omission in the bill of the word 
"fraud," but upon the feet, whether 
the charges upon which the relief is 
sought are in their nature such as 
this Court regards as constituting 
fraud. M'Calmont v. Rankin, 15 

2. The Defendant became ac- 
quainted with the fact, that, under 
the will of a relation of the Plaintiff 
an estate vested in trustees was set- 
tled (afber a subsisting life estate, and 
upon the fiiilure of issue of the tenant 
for life, who had then no issue), to the 
Plaintiff for life, with remainder to 
his issue in tail, with remainders 
over, and an ultimate remainder to 
thePlaintiff'sbrother (then deceased), 
and his heirs and assigns; the De- 
fendant having communicated to the 
Plaintiff (who was then supposed to 
be, and was in fiwt, the heir-at-law of 
his brother,) the existence of such a 
will, in a long correspondence pro- 
duced an impression on the mind of 
the Plaintiff, contrary to the true 
fikcts, that the Plaintiff's interests 
under the wiU were precarious; that 
they were endangered by the conduct 



FRAUD. 

of the trustees and tenant for life, and 
could not be ^tabliafaed without diffi- 
milty, delay, and litigation; and the 
Defendant obtained a conveyance of 
a moiet J of the estate from the Plain- 
ti^ the Defendant indenmifying the 
Plaintiff agrinat the costs of recover- 
ing the property. The Court set aside 
the coDveyance ; and ?ield, that it was 
not an objection to thia relief, that 
the Plaintiff had, thnnighont, the 
means, equally with the Defendant, 
of knowing what his rights were, and 
of obtaining competent advice re- 
specting them. RvgrMll v. Hprye, 233 

3. Where a conveyance of a moiety 
of an estate was made by A. to B., 
upon a representation first made to 
A. by B., that such moiety was to be 
the remuneration of the lawyer for 
recovering the estate, and upon a 
subsequent representation, that sucfa 
moiety had been made over to him, 
£. ; the circumstance that such repre- 
sentations as to the remuneration for 
professional services, and as to the 
transfer to £., were untrue, was held 
to be a ground for setting aside the 
conveyance. 76. 

4. Where property is in the hands 
of trustees for the parties entitled to 
it, and there is no adverse claim after 
the death of the parties in possession, 
— a communication to one of the ces- 
tui que trust in remainder of his in- 
terest in the property, is not a con- 
aderation upon which a conveyanoe 
of a portion of the property can be 
sustained as tiie sale of a secret ; for, 
in such a case, the disclosure is a nul- 
lity, lb. 

5. The Defendant having taken a 
conveyance in fee from the Flaintiff 
of an estate, which the Flaintiff would 
not be able so to convey except as 
heir-at-law of his deceased brother, 
and a suit having been brought by 
the Plaintiff against the Defendant 
to eet aside the conveyance on the 
ground of fraud, and continued by the 
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devisee of the Plaintiff after his de- 
cease, the absence of proof that the 
Flaintiff was such heir-at-law, and 
therefore that his devisee had any 
interest in the estate, was ?uid not 
to be an objection to a suit, which it 
wasopentotheDefendanttoraise. lb. 
6. A conveyance of one moiety of 
an estate being set aside, a contract 
for the sale of the otkermoiety to the 
same party, based on the previous 
conveyance of the first moiety, cannot 
be supported. lb. 

FUETHEE ASSURANCE 

See VOLUNTABY ABBIGNlfKHT. 

GENERAL ORDERS 
23rd OP April, 1796. 
The Masters are not themselves 
actors in applying the General Order 
of the 23rd of April, 1796, against de- 
taulting receivers; and the Court will 
not open accoimte against such re- 
ceivers for the purpose of depriving 
them of their poundage, and the costs 
of passing their accounts, when Hia 
parties beneficially interested have 
not raised any objection to the allow- 
ance of such poundage and coets be- 
fore the Msater. Ward v. Sw^i, 139 

XXXVII. OF AraDST, 1841* 
The 37th General Order of August, 
1841, although it removes the tech- 
nical objection, that an answer to 
matters covered by a demurrer over- 
rules the demurrer, yet does not ena- 
ble a defendant, who has answered an 
original bill, to demur te an amended 
bill, upon any cause of demnirer to 
which the original bill was open. 
AtUymey-General v. Cooper, 166 

[Observations on WyUis v. JSBioe, 
6 Hare, 505.] lb. 

GEANDCHILDBBN. 
See CHiutBEir, 1. 
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LEGAL EST ATR 



MIDDLESEX REGISTER. 



Comt bdowAstotiie ooata ReyndL 
V. Sprye^ . 277 

6. Junsdktkm in equitj to re- 
fltnin exeeiiti0a upon a judgment 
against a Defendant at law, on the 
gionnd <^ a subsequent release by the 
Plaintiff at law of his claims under 
tbe judgment for a valuable consi> 
dfBniaaa paid by the Defendant at 
law»: notwithstanding that a rule ob- 
tained, by the Defendant at law, to 
setjBside the judgment^ on the ground 
«€ sack subsequent release had been 
disohaigedy and a writ of audita que- 
xel& oh the same ground had been set 
aside by the Court of law. WiUiama 
T. jRoberU, 315 

7. Although the writ of audita 
quefe}& is said to be ''in the nature 
of a bill in equity to be relieved 
agiainst the oppresskm of the Plain- 
^^ (3 Black. Com, 406); yet the 
Defendant at law is not, either by 
the ezistenoeof that remedy, or by 
having unsuooessfully resorted to it, 
precluded £rom bringing his original 
bill in equity for relief against the 
Plaintiff, in a case where the Court 
of law has set aside the writ in a sum- 
mary proceeding; but whether the 
&ct, that i|> writ of audita querela had 
been obtained and was in force, would 
preclude a bill in equity by the same 
Dftfepdaat^oPrf the same grounds, or 
would bea caseJor putting the party 
to his dedaonr-^^^uosre. lb, 

LEGACY. 

See Children. 
Costs, 1. 
Next of Kin. 
Wife. 

LEGAL ESTATK 

«Se6 JtmisDicTiON, 2. 

Devise to trustees and their heirs 
upon divers trusts in succession, some 
requiring the legal estate to remain 
in the trustees, and others which in 



thonaelves woukl not do so, — the 
wIm^ legal £96 xemaina in the trus- 
tees. Brown v. WkUeway, 145. 

LEGATEE. 
See Pabties, 3, 

LIEN. 
^Ship. 

Ship Rsgibtrt Acts. 

LIFE ASSTJRANCR 

The Defendant, a creditor, agreed 
that judgment should not be entered 
up against the Plaintiff his debtor, 
upon a warrant of attorney, unless 
default should be made in the pay- 
ment of ihe premiums of a policy of 
lifb insurance^ which was effected to 
secure, the debt; and that payment 
<^ thie debt should not be required so 
long as ; the policy was kept on foot. 
The Plaiutiff permitted the time for 
payment of the premium to expire ; 
and four days afterwards the Defendr 
ant paid the premium, and procured 
the policy to be revived The Court 
refused to relieve the Plaintiff against 
the consequence of his default in pay- 
ment of the premium, and dismissed 
a bill brought by him to restrain the 
Defendant from suing out execution 
against the Plaintiffon the judgment. 
Wmthrop v. Murray, 214 

MAINTENANCE. 
See Champerty. 

MAINTENANCR 

See Children, 1. 

MANAGING DIRECTORS. 
See Joint Stock Compact. 

MEMORANDA, 300, 330. 

MIDDLESEX REGISTER. 
See Statute 7 Anne, c. 20. 



MORTGAGOR Ac. 



NEXT OP KIN. 
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MINES. 
See Inspection. 

1. Devise (before the Statute of 
Wnis, 7 WiU. 4 & 1 Vict. c. 26) of 
lands to certain persons, and of pits 
and veins of clay under the same lands 
to other persons, — ^the latter devise 
passed only the pits and veins of clay 
open at the date of the will — Semble. 
Brown v. Whiteway, 150 

2. Whether, since the Statute, such 
a devise would pass pits or veins open 
at the death of the testator — Qucere, 

lb, 

MISTAKK 
See Ignorance. 



MORTGAGK 
See Tenant for Life and Remain- 

DERMAN. 

Voluntary Assignment. 



MORTGAGOR AND MORT- 
GAGEE. 

1. A mortgagee of houses, who is 
not by express contract with the 
mortgagor entitled to insure the pre- 
mises against fire at the mortgagor's 
expense, nor to require the mortgagor 
so to insure them, is not entitled to 
add to his mortgage debt, and charge 
upon the property, the premiums 
which he may pay for such an insur- 
ance effected by him without the pri- 
vity of the mortgagor. Dobson v. 
Land, 216 

2. Distinction between the cases 
of mortgagees and trustees in the or- 
dinary sense. Id, 220 

3. The principle upon which the 
Court restrains persons filling a fidu- 
ciary character from having any deal- 
ings for their own benefit, does not 
necessarily apply to the case of mort- 
gagor and mortgagee. Id, 221 



MOTION. 

See Affidavit. 

MULTIPLEPOINDING. 
See Jurisdiction, 1. 

NEXT OF KIN. 

1. A testator, after bequeathing 
his residuary estate to trustees upon 
trust for his grandson, the child of 
his deceased daughter, for his life, di- 
rected them, in case his grandson 
should die under twenty-one without 
issue, then to pay the rents and pro- 
fits unto and amongst his (the t^rta- 
tor s) " next of kin, in sucn propor- 
tions and manner as is provided by 
the Statute of Distribution&'* And 
in case the grandson should die after 
attaining twenty-one without leaving 
issue, or such issue should die under 
twenty-one, or unmarried, or without 
issue, then to distribute the whole of 
the residue amongst such next of kin 
in the same proportions and manner : 
— Hddy that the gift was to the next 
of kin of the testator at his death, 
and this, notwithstanding his sole 
next of kin at the time of making the 
will, and at the time of his death, was 
the grandson of the testator to whom 
the life estate was given, and the sole 
next of kin of the grandson at the 
same times was the &ther of the 
grandson, the husband of the de- 
ceased daughter of the testator. Bird 
V. Luchiey 301 

2. The mere circumstance that a 
gift to the next of kin of a testator 
is not immediate, but is contingent 
upon a &ture event, which might or 
might not happen, is insufficient to 
render the description applicable oidy 
to such person or persons as should 
form the class at the time of the oc- 
currence of the event. lb. 
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PAflTIES 



POWER 



NOTICK 

>Sec Service. 
Ship, 3. 
Statute 7 Anne, c. 20. 

PAHCELS. 
See Disco VEKY, 1. 

PARTIES. 
See Chubchwarden. 

PARTIES. 

See Evidence, 4. 
Executor. 

Joint Stock Company. 
Ship, 1. 
Statute 3 k 4Will. 4, c. 104. 

1. In a suit by the heir of entail 
in possession, entitled under a Scotch 
entoil to a portion of the rents of the 
entailed estates^ the other portion of 
sach rents being directed to be ac- 
cumulated during pupilarity, and in- 
vested in lands to be conveyed to the 
persons taking in succession under 
the same entail, the substituted heirs 
of entail are necessary parties. Beaitu> 
V. JohnsUyne, 169 

2. Where one of several trustees 
has died, the cestui que trust may 
generaSFsuethesur^ving trusted 
for an account, without making the 
representatives of the deceased trus- 
tee a party, it being the duty of the 
surviving trustees to place the fund 
in a proper position, and recover from 
the estate of the deceased trustee any 
portion of the trust money that may 
have remained in his hands — Semble, 

lb. 

3. Where, in the administration of 
an estate under a wUl, a question 
arises between specific or pecuniary 
legatees and the parties taking the 
residue, as to what is comprised in 
a gift of a specific portion of the 
property, the specific or pecuniary 



l^atees are not therefore necessary 
parties to a suit for the administra- 
tion of the estate. GircBestone v. 
Creed, 208 

PARTNERSHIP. 

See Evidence, 4. 

Joint Stock Company. 

PECUinARY LEGATEES. 
See Parties, 3. 



PERIOD OF DISTRIBUTION. 

See Children. 

Next op Kjn, 1. 

PETITION. 
See Churchwarden. 

PENALTY. 
See Life Assurance. 



PLEADING. 

See Decree, 2. 
Fraud, 1. 

HUSRAND AND WiPE. 

Prolixity. 



POLICY OF ASSURANCE 
See Voluntary Assignment. 

POUNDAGE 

See General Order, 23rd April, 

1796. ^ 

POWER. 

See Appointment. 

Tenant for Life 'and Remain- 
d{:rman, 2. 



RELEASE. 



REMOTENESS. 
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PRACTICK 

See Affidavits. 
Answer. 
Decree, 
evidencb. 
Motion. 
Parties. 
Pleading. 
Prolixity. 
Service. 
Suppression of Depositions. 

PREMIUMS. 
See Life Assurance. 

PRESUMPTIVE SHARES. 
See Children. 1. 

PRODUCTION. 
See Discovery, 1, 2, 5. 

PROLIXITY. 

Prolixity in setting out at length, 
in a petition or other pleading, clauses 
of a public statute. In re Mcmches- 
ter and Leeds Railway Company, Ex 
parte Oabaldiston, 31 

PUBLIC POLICY. 

See Champerty. 

Parties to a contract, which is 
against public policy or illegal, are 
not always regarded as being in pari 
delicto; but public policy is some- 
times considered as advanced by al- 
lowing either, or the more excusable, 
of the parties to sue for relief against 
the transaction. Reynell v. Sprye, 

275 

RECEIVER. 

See General Order, 23rd. April^ 

1796. 

RELEASE. 
See Jurisdiction, 6. 

VOL. Vlll. 



REMOTENESS. 

1. A gift of residuary estate in 
trust for such child or children of A,, 
as being a son or sons should live to 
attain the age of twenty-five years, 
or being a daughter or daughters 
shoTild live to attain that age or 
marry, equally to be divided between 
them, if more than one; but if but 
one, then the whole to that one, their, 
hiB, or her heirs, executors, admini- 
strators, or assigns, according to the 
nature and quality thereof; provided 
that, if any of them should die under 
such age or time as aforesaid leaving 
issue him or her surviving, such issue 
should take the same share as his, her, 
or their parents attaining such age as 
aforesaid would have done; with pro- 
vision for applying the income of the 
share of every such child, or his or 
her issue, or a sufficient part thereof, 
in their maintenance and education, 
and for an application of a reasonable 
part of the expectant share of any 
such child or their issue to his, her, 
or their advancement, notwithstand- 
ing their minority : — lldd to be void 
for remoteness. JBoreha/m v. BignaUy 

131 

2. The plaintiffs claiming to be re- 
siduary legatees, but idling in that 
claim on the ground of the remote- 
ness of the bequest, a declaration was 
made of the invalidity of the trusts; 
and the costs of the suit were paid 
out of the estate. Ih. 

3. The testator directed the appli- 
cation of the surplus income of his 
estate for the maintenance of his 
children during their minority or ap- 
prenticeship, and the application of 
certain sums for their advancement ; 
and after his youngest child should 
have attained twenty-one, he directed 
his executors to divide any surplus 
in their hands, every three years, 
during his wife's life or widowhood, 
and after her death or marriage 
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H. W. 
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REVIVOR 



every year, equallj amongst his child- I 
ran, or their heirs instead of any one 
that might happen to be dead, until ' 
the expiration of fifty years from the 
time of his death; and that, at the 
end of the said fifty years, his execu- 
tors should sell his rema in i n g estate, 
and pay, discharge, or divide the mo- 
ney for the same amongst hia children 
(naming them), or any of their heirs 
in their stead; and if any of his said 
children should die without lawfid 
issue, such share or shares of those so 
dying to belong to the survivors or 
their lawful heirs, equally: — Held, 
that the Court could not read "or" 
as "and," where the purpose was ma- 
nifestly substitution of objects, and 
not succeedon. Speahntm v. Speak- 
man, 180 

4. That the word "heirs" must be 
construed " issue," and not "child- 
ren;" and that it was not a ground 
for departing from such meaning, 
that the consequence of adhering to 
it would be to render the will void 
for remotenesa. ■^■ 

5. That the words of the gift did 
not direct a substitution, once for all, 
of paw>nB to take each child's share 
at a given time not too remote; but 
contained a ninning direction to the 
trustees, to pay the income from time 
to time, during the whole period of 
fifty years, to the children, or, in case 
of their deaths, to such of their hneal 
descendants as might from time to 
time come in esse. lb. 

6. That the limitations of the pro- 
perty at the end of the term of fifty 
years were void for remoteness, lb. 

RENEWAL OF LEASE. 
Sm Vendor ahh Purchaser, 2. 



REVrVOR. 
See Decrbe, 2. 



RULE TO SET ASIDE JUDG- 
MENT. 

See JURIBDIOTIOIT, 6. 

SCHEME 

See CHiraCHWAHDEB. 

SCRIP. 

See JURI3DICTI0M, 3. 

SCOTCH ENTAIL. 
See Parties, 1. 

SCOTCH ESTATES. 
See Jurisdiction, 1. 

SERVICE*. 
Where a party subject to coats 
could not be found, to be personally 
served, service of the subposna for 
costs was ordered to be aabatituted 
on the town agent or country soli- 
citor {or both, if both names were 
on the record), on motion ex parte. 
Dcmford v, Cameron, 329 

SETTLEMENT. 
The children of a married woman, 
a Defendant in a suit for the adminis- 
tration of an estate in which she was 
interested, are not entitled to a set- 
tlement out of their mother's share of 
the fund which is recovered in the 
cause after het death, although the 
motiier died without putting in her 
answer in the cause, and therefore 
without any opportunity of claiming 
her equity to & settlement. JSaker 
T, Bayldoib, 210 

SHARES. 

See JcRisDicnoK, 3. 

SHIP. 
1. Monies were advanced by the 
Plaintifis to M. M., upon an agree- 
ment that they should be reimbuiaed 



SHIP. 

by the proceeds of a ship then ahout 
to be launched in New Brunswick, 
and of her cargo, which were to be 
conaigned by M. M. to the Flainti£i 
for Bale; and a hill of lading of the 
cargo, and a power of attorney Irom 
the registered owner, enabling the 
Plaintiffs to sell the shij), were trans- 
mitted by M. M. to the Plaintiffs. 
M. Jf.afterwarda transferred the ship 
and cargo to the firm of C. A G. The 
ship was thereupon registered in the 
names of C. & G. C. <£- G. sold the 
ship and cargo to the firm of R. de P., 
and the ship was then registered in 
the name of P. A new master was 
appointed, and a new hill of lading 
signed, and the ship and cargo were 
consigned by R. & P. (with a power 
of attorney from P. to sell the ship) 
%o R. & G., in wliich firm all the 
members of the firm of R. it P. were 
partnera, except P. The Plaintiffs 
filed their bill i^ainst C. d- G., B. 
& P., and R. <fc G., and the aaaiguees 
of M. M., to establish a lien on the 
proceeds of the ship, and on the cargo, 
under their agreement with M. M. 
The Defendant R.^ one of the part- 
ners in the firma of R. & P. and 
R. & G., was alone within the juris- 
diction, and served with the aubptena : 
— Held, that, in the absence of P., 
who appeared to he the roistered 
owner of the ship, the Court could 
not malce any decree establishing the 
Plaintiffs' lien on the proceeds of the 
sale of the ship. M'didmont t. R<m- 
Hn, 1 

2, That, although it appeared by 
the result of an inquiry directed be- 
fore the Master, that the ship had 
been sold by R. <fc G. pending the 
suit, underthe power of attorney from 
P., and that the proceeds had been 
accounted for by R. & G. to R. ib P., 
no fraud being proved in the trans- 
actions under which those firms had 
acquired the ship and the proceeds, 
the Plaintifia were not ^ititled to any 
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I relief in respect of the proceeds of the 
sale, in the suit in which R. only ap- 

I peared. lb. 

3. That the claim of the Plaintiff 

in equity to the proceeds of the ship 

I would not be assisted by proof of no- 
tice by P. of the transactions between 

I the Plaintiffs and M. M. lb. 

I SHIP REGISTRY ACTS. 
I 1. There is nothing in the policy 
I of the Ship Registry Acts to prevent 
a third party, not having any re- 
gistered share in a ship, from acquir- 
ing from the owner an interest in the 
proceeds of the sale of the ship in the 
hands of a purchaser, when the ship 
shall have been sold, the Court not 
being required to recognise any inter- 
est in such third person in the ship it- 
self — SejiMe. M'CalmQnty.RanMn,! 
2. But whether, under a contract 
by which a party has an interest in 
the proceeds of the sale of a ship, such 
party can compel the owner to sell 
the ship, or obtain a decree for the 
Ba.\0~Qwere. lb. 

SOLICITOR AND CLIENT. 
See Ceahfebtt. 



SPECIFIC LEGATEE, 
See Pabties, 3. 

SPECIFIC PERFOEMAKCK 

See Contract, 2, 3. 
A purchaser of lands und^ the de- 
scription of "partly freehold and part- 
ly leasehold," is entitled to hare the 
boundary dividing the freehold from. 
the leasehold defined by reference to 
the instruments of title, or shewn to 
be capable of being so defined; but 
the circumstance, that the pr<q>erty 
is described in the agreement as part- 
ly freehold and partly leasehold, the 
I boundaries distmguishing the one 
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STATUTE. 



gUBSTITCTTIOlT. 



from the other not being therein, and 
having not theretofore been clearly 
defined, is not an objection to a de- 
cree for specific performance. Mowro 
V. Taylor , 51 

2. The uncertainty in the boun- 
dary or extent of property, which 
arises, not from an instrument being 
incapable of legal construction, but 
from its not having theretofore re- 
ceived any such legal construction, is 
not a ground for refusing specific per- 
formance of a contract to sell such 
property. lb, 

3. Although a good title was not 
shewn by the vendor until during the 
pendency of the reference, the Court 
held that the purchaser must never- 
theless bear the costs of the suit, it 
being manifest, that, if the particular 
evidence which completed the title 
had been produced before the biH was 
filed, yet the suit would not have 
been avoided. Ih, 

4. Consideration of the principle 
on which the Court may, in certain 
cases, interpose to prevent a contract 
from being performed in specie, — ^pro- 
tecting the legal or supposed legal right 
of the party seeking such assistance, 
and preserving to the other party the 
substantial benefit of the specific 
performance. Thd Ecbst Lcmcashire 
JRaihvay Gompomy v. Hattersley, 72 

5. Effect of an agreement for a re- 
ference to arbitration of a dispute be- 
tween a vendor and purdiaser as to 
certain terms, or alleged terms, of the 
contract, and of an award thereupon, 
in a suit subsequently instituted for 
the specific performance of the con- 
tract. Clay V. Buffiyrd, 290 

STATUTES (PUBLIC). 
See Prolixity. 

STATUTE 7 Ann. c. 20. 

A conveyance of lands in Middle- 
sex by settlement upon the marriage 



of the settlor, registered under the 
Statute 7 Ajme, c. 20, is effectual 
against a prior unregistered convey- 
ance, notwithstanding the party claim- 
ing under the settlement had notice 
of the imregistered conveyance after 
the marriage, but before the registry 
of his settlement. Elsey v. Lutyens, 

159 

STATUTE 52 Geo. 3, c. 101. 
See Churchwarden. 

STATUTE 3 & 4 Will 4, c. 104. 

A general devise and bequest of the 
testator's real and personal estate to 
A, for life, and, after the decease of 
-4., a devise of certain copyholds to 
B., and a direction that, on the de- 
cease of -5., the copyholds should be 
sold, with a gift of the monies arising 
by such sale amongst persons of cer- 
tain classes who should be Hving at 
the death of jff., share and share alike : 
— Held^ that the executors would not 
be necessary parties, on the mere 
grotmd that the copyhold estate is 
by statute made asset&to be adminis- 
tered in equity for the payment of 
debts — Semble. (Curtis v. Fvlbrook, 

25, 278 

STATUTE 7 Will. 4, c 26. 
See Mines. 

SUBPCENA. 

See Service. 

SUBSTITUTED HEIRS OF EN^ 

TAIL. 
See Parties, 1. 

SUBSTITUTED SERVICE. 
See Service. 

SUBSTITUTION. 

See REHOTENESCf^ 5. 



TENANT FOR LIFE, &c. 



TRUSTEE, &c. 
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SUPPRESSION OF DEPOSI- 
TIONS. 

See EviDKKCB, 1. 

TENANT FOR LIFE AND RE- 
MAINDERMAN. 

1. Limitation of estates to succes- 
sive tenants for life, with remainders 
ill tail, subject to a term vested in 
trustees, the trusts of which were, in 
the first place, by cutting and selling 
timber of ftdl growth, or by demising, 
mortgaging, or selling the estate (ex- 
cept the mansion-house) for all or any 
part of the term, or by all or any of 
the said ways, or any other reasonable 
ways, to raise 30,000?., and pay the 
same to the parties therein mention- 
ed : — Held, that, as between the te- 
nants for life not impeachable for 
t^aste and the remaiiidennen, the 
corpus of the estate most bear the 
charge; and that the interest of the 
charge must be paid by the tenant 
for life in possession, who, in the 
meantime, was entitled, as part of 
the profits of the estate, to the timber, 
which, as such tenant for life, he had 
a right to cut. Ma/rker v. Kekemch, 

291 

2. The trustees of the term in such 
a case have not an unlimited discre- 
tion to raise the charge in such a 
manner as they may think fit ; and it 
does not follow, that> because their 
discretion in the mode of raising the 
charge has been honestly exercised, 
the charge will be left to be finally 
borne by those parties upon whom 
their act might chance to throw it. 

lb. 

3. To a bill by one of the succes- 
sive tenants for life under the limit- 
ation, against the trustees of the 
term and the tenant for life in pos- 
session, to restrain the trustees from 
raising the 30,000?. by sale or mort- 
gage of the estate, imtil the timber of 
full growth (of which it was alleged 



that a large quantity was standing on 
the estate) had been cut and apjdied 
towards that, purpose, demurrers w^ 
allowed. lb* 

TERM OF YEARS. 
See Annuity, 3. 

TIMBER. 

See Tenant for Life and Remain- 
derman, 1, 3. 

TIME. 

See CoNTBACT, 2. 

TITLE DEEDS. 
See DxscoYEEY, 1. 

TOWN AGENT. 
See Servicb. 

TRUSTEE AND CESTUI QUE 

TRUST. 

See Evidence, 3. 
Exegotgr. 
Legal Estate. 

Mortgagor and Mobtoaoee, 2, 3. 
Parties, 2. 

Tenant for Life and Remain- 
derman, 1, 2, 3. 

1. Under a power enabling a sur- 
viving or continuing trustee to ap- 
point a new trustee in the place of a 
trustee dying, going to leaide abroad, 
becoming incapable of acting, &c., the 
surviving trustee, although himself 
residing abroad, may appoint another 
trustee in the plac^ of the one de- 
ceased. OReiUy v. Alderson, 101 

2. Although taking up his perma- 
nent residence abroad in such a case 
does not ipso facto deprive a trus- 
tee of his office, yet it is such a dis- 
qualification as entitles the cestuis que 
trust to have a new trustee appointed 
in his place. lb. 
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3. It is the duty of trustees ha-ring 
power to appoint new trustees, to 
make each appointment impartially 
as between their cestuis que trust, 
and not without communication with 
them. lb. 

i. Decree as between the chiimant 
of prt^rtyand the trustee who claim- 
ed to hold the same property in trust 
for an in&nt Defendant, reserving the 
right of the infant Defendant. El- 
sey V. Latgem, 159 

fi. Position, duty, and liability of a 
trustee for in&nts of an estate created 
by an invalid deed, or a deed of doubt- 
ful validity, and which is impeached 
by other parties. lb. 

VENDOR AND PTJRCHASER. 
See Specific Pbbforhanc^ 1, 2, 3, 5. 

1. If the boundary of property 
contracted to be purchased can be 
certainly defined, whether the extent 
be more or less, the purchaser will 
be bound by the contract; but whe- 
ther he will be so bound if the boun- 
dsiy depends on a plan or instru- 
ment which is BO vague as not to ad- 
mit of legal construction — Qucere. 
Monro v. Taylor, 51 

3. A contract by a lessee under an 
ecclesiastical corporation, whilst he 
was in trealy with the corporation 
for the renewal of his lease, to sell 
the leasehold premises, does not ne- 
ceaaarily throw upon him the obliga- 
tion of procuring the renewal of the 
lease at his own expense, for the be- 
nefit of the purchaser; whether, if 
the vendor after ^he contract procure 
sncb renewed lease, the purchaser is 
not entitled to take it without bear- 
ing the expense of the renewal — 
Quca^ lb. 



VOLUNTARY ^ ASSIGNMENT. 
The Court, in the administration of 
assets, enforced against the estate vo- 
luntaiy assignments made by the tes- 
tator of annuities, mortgage debts, ' 
and policies of assurance, of which 
assignments no notice had been given 
in his lifetime to the mortgagors or 
grantors, such astdgnments contain- 
ing covenants for Auther assurance 
by the testator, his executors, and 
administrators. Cox \. Barnard, 310 

WIFE 
A bequest of annuity to the testa- 
tor's nephew for life, or until his 
bankrupt<y or insolvency, and after 
his decease, bankruptcy, op insolven- 
cy, to be paid to his wife, for the per- 
sonal support of herself, her husband, 
and his children, during the life of 
his nephew and his wife, and the sur- 
vivor of them ; and in case they, or 
either of them, should attempt to 
alienate the annuity, the trustees to 
be empowered to apply it towards 
the support of their children. Thefirst 
wife of the nephew, to whom he was 
married before the date of the *ill, 
survived the testator, and the gift of 
the annuity was held not to extend 
to the widow of the nephew who was 
his second wife. Bordiam v. SignaH, 



WILL. 
See Oharttablb Bequest. 
Legal Estatr 
Next op Kin. 



131 



See Evidence, 10 
Insfection. 
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